








THE 


MONTHLY LAW REPORTER. 


MARCH, 1862. 


DIRECT TAXATION AND THE INCOME TAX. 


THe legislation of the first session of the thirty-seventh 
Congress, called to meet in extraordinary session on the fourth 
of July last by the President's proclamation of April 15, 
1861, reflects ‘faithfully the troubled circumstances of the 
times. There were present senators and representatives from 
the free States only, and from six of the slave States upon the 
border, unless we except the unsuccessful applicant for a seat 
in the house from the Old North State; and all the principal 
measures passed with great unanimity, and, generally, without 
extended debate. Appropriations for volunteers and for the 
army and navy, for the purchase of arms, ordnance and ord- 
nance stores, and for all incidental expenses in vigorously 
conducting the war, were made without stint, and permission 
was given to accept the services of volunteers literally almost 
without limit. All that the government asked for as regards 
money and men was liberally granted; and attempts were 
made by legislation to increase the efficiency of existing 
organizations. In nearly every one of the seventy public acts 
and resolutions the great rebellion intrudes itself. Some- 
times it appears in amendments to the act of 1795, ‘for 
callmg forth the militia to execute the laws of the Union,” by 
which a feeble insurrection in a single State was sought to be 
suppressed, and again it is shown in the act ‘to define and 
punish certain conspiracies,” by which proper punishment is 
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provided for the gigantic crime of those who ‘‘ shall conspire 
together to overthrow, or to put down, or to destroy by force, 
the government of the United States. * * * ” An attempt 
is made to nationalize the District of Columbia, by creating 
therein a metropolitan Police District, and establishing a police 
therefor ; by the provisions of which act the officers and men 
of the police are appointed by a board of police, consisting of 
seven members, five of whom are appointed by the President, 
and the other two are the mayors of Washington and George- 
town ex officio. Some of our readers may, perhaps, be glad 
to learn that Congress went so far as to make it unlawful 
‘* for any person in the District of Columbia to sell, give, or 
administer to any soldier or volunteer in the service of the 
United States, or any person wearing the uniform of such 
soldier or. volunteer, any spirituous liquor or intoxicating 
drink.” The dependence of the federal government upon the 
States, and its obligations to them even for its existence, are 
recognized in the acts refunding to the States the duties on 
arms imported by them, and indemnifying the States for 
expenses incurred by them in the defence of the United 
States. 

Two or three of the acts are of professional interest. One 
of them, chapter 61, relative to appeals to the supreme court 
of the United States, provides ‘that in all cases of appeal 
which have been or may hereafter be duly taken by both par- 
ties from the judgment or decree of any district or circuit 
court to the supreme court of the United States, a transcript 
of the record filed in the supreme court of the United States, 
by either party on his appeal, may be used on both appeals ; 
and whenever in such cases one record shall have been, or 
may hereafter be, filed by either party in the said supreme, 
court, both appeals shall be heard thereon by the court in 
the same manner as if records had been filed by the appellants 
in both cases.” 

The second section of this act is certainly suggestive. By 
it the federal district attorneys of either distri¢t in California 
are authorized to transcribe and certify to the supreme court 
of the United States the records of the district court of his 
own district in all land cases wherein the United States is a 
party, upon which appeals have been, or may be, taken to 
the federal supreme court, and such records so certified shall 
be taken as true and valid as if certified ,by the clerk of the 
proper district court. The district attorneys are empowered 
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to appoint clerks to perform this duty at a prescribed com- 
pensation. The clerks of the district courts are required to 
deliver to the district attorney, on his request, the records 
above mentioned, for the purpose of having them transcribed, 
under a penalty, upon refusal or failure to do so, of forfeiting 
$5000 for each offence, and of becoming incapable of holding 
his clerkship, or any office under the United States. 

Another of these acts, chapter 59, makes it lawful, in case 
of a vacancy in the office of federal district judge in any State 
in which there are two federal judicial districts, for the district 
judge of the other district in said State, to hold the district 
court or circuit court in case of sickness or the absence of the 
circuit judge, and discharge all the judicial duties of the dis- 
trict judge of such vacant district so long as such vacancy 
shall continue. 

By chapter 37, the attorney-general is charged with the 
general superintendence and direction of the federal attorneys 
and marshals, as to the manner of discharging their respective 
duties ; and such attorneys and marshals are required to re- 
port to him an account of their official proceedings, and the 
state and condition of their respective offices, in such time 
and manner as he may direct. The second section of the act 
empowers the attorney-general, whenever in his opinion the 
public interest may require it, to employ and retain (in the 
name of the United States) such attorneys and counsellors at 
law as he may think necessary to assist the district attorneys 
im the discharge of their duties, and shall stipulate with such 

issistant counsel the amount of compensation. 

It is not intended in this article so much to give a summary 
of the legislation of the last session of Congress, as to state 
the provisions of the act for annually laying, assessing, and 
collecting a direct tax of $20,000,000, and for levying and 
collecting the income tax. The Statute is chapter 45, and is 
entitled ‘* An act to provide increased revenue from imports, 
to pay interest on the public debt, and for other purposes.” 
It is understood, as a part of the history of the legislation of 
the session, that there were three separate bills before Con- 
gress: one increasing the tariff of duties on certain imports, 
another laying, &c., a direct tax, and a third levying, &c., 
an income tax; and that at the close of the session the three 
bills were put into one, and the act was passed on the day 
Congress adjourned. This serves to explain certain inco- 
herencies and repetitions observable upon a careful reading 
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of the statute. The object and intent of the act are, however, 
not obscure. 

Thrice before in the history of the United States have 
direct taxes been laid. By the act of July 14, 1798, (1 St. 
at Large, 597,) a direct tax of $2,000,000 was laid upon 
the United States, and apportioned to the sixteen States 
respectively, of which the federal government was then 
composed. The subjects of taxation under the above act 
were lands and dwelling-houses and all slaves between the 
ages of twelve and fifty years, except such as, from fixed 
infirmity or bodily disability, may be incapable of labor. 
The amount assessed upon each taxable slave was fifty cents. 
Upon dwelling-houses the assessments were as follows : — On 
every dwelling-house, which with the out-houses appurtenant 
thereto and the lot not exceeding two acres upon which the 
same were erected, was valued at not less than $100, and 
not over $500, a sum equal to two-tenths of one per cent. of 
the valuation. Three-tenths of one per cent. were assessed 
if the valuation was between $500 and $1000; and there was 
an increase of one-tenth of one per cent. tax on the increased 
valuations, until the highest tax was reached —to wit, one 
per cent. on the amount, where the valuation was over 
$30,000. The sums thus apportioned to dwelling-houses 
and slaves were deducted from the amount due from the 
State, and the remainder was assessed upon lands, at such a 
percentage as would give the required sum. 

The machinery for assessing and collecting the tax was 
substantially the same as in the act of Congress of the last 
session ; and there were similar provisions for exemption — 
and for each State to assume and pay its quota— in which 
case the same discount of fifteen per cent. was paid. 

By the act of August 2, 1813, (3 St. at Large, 53,) a 
direct tax of $3,000,000 was laid upon the United States, 
and apportioned to the eighteen States respectively, which 
then made up the Union. The apportionment was more in 
detail than in the Act of: 1798. In the earlier act the 
amount laid upon each State alone was given; in the act of 
1813, each county in each State was made an assessment 
district, and the amount due from each county was in terms 
assessed upon it, with authority to the legislature of each 
State to vary the quotas imposed on the several counties, so 
as more equally and equitably to apportion the tax. As in 
1798, the subjects of taxation were lands, lots of ground 
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with their improvements, dwelling-houses and slaves; al- 
though, as regards slaves, there does not appear to be the 
limitation of age, nor the exemption from disability, as in the 
earlier act. The general provisions of the statute for assess- 
ing and collecting the tax, in regard to exemptions, and for 
each State to assume and pay its quota, are substantially the 
same as in the existing act. 

The act of January 9, 1815, (3 St. at Large, 164,) laid 
a direct tax annually of $6,000,000; but by the act of 
March 5, 1816, (3 St. at Large, 255,) the amount was 
reduced to $3,000,000, and the power to lay the tax was 
limited to that year. From that time until the present, no 
direct federal tax has been imposed. 

The act of August, 6, 1861, provides that a direct tax of 
$20,000,000 shall be annually laid upon the United States, 
and apportioned to the States, Territories, and District of 
Columbia, respectively. This tax is to be ‘assessed and 
laid on the value of all lands and lots of ground, with their 
improvements and dwelling-houses,” to be enumerated and 
valued at the rate each of them is worth in money April 1, 
1862. All property belonging to the United States, or to 
any State, or permanently or specially exempted from tax- 
ation by the laws of the State where it is situated at the time 
of the passage of this act, ‘‘ together with such property 
belonging to any individual who actually resides thereon, as 
shall be worth the sum of five hundred dollars, shall be 
excepted from the aforesaid enumeration and valuation, and 
from the direct tax aforesaid.” 

For the purpose of assessing and collecting the tax, the 
President may divide the States and Territories and the 
District of Columbia into convenient collection districts, and 
on and after the second Tuesday of February, 1862, may, 
with the advice and consent of the senate, appoint an 
assessor and collector for each district, who shall be free- 
holders, and resident within the same. Any State, or Terri- 
tory, or the District of Columbia, may constitute a single 
district. 

Each assessor is to divide his district into a convenient 
number of assessment districts, ‘‘ in each of which he shall 
appoint one respectable freeholder to be assistant assessor.” 
Each assessor and assistant assessor, before entering upon 
their duties, shall take and subscribe an oath or affirmation, 
(the form of the oath or affirmation is given in the statute, ) 
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faithfully and impartially to discharge their duty, and a 
certificate thereof shall be delivered to the collector of the 
district. The penalty for acting without having first taken 
the oath, is $100, one half to go to the use of the United 
States, and the other half to him who shall first sue therefor. 
They shall act under regulations and instructions established 
by the secretary of the treasury. 

The assistant assessors shall go through their respective 
districts, and ‘* shall require all persons owning, possessing, 
or having the care or management of any lands, lots of 
ground, buildings or dwelling-houses” within the collection 
district where they reside and liabie to the tax, to deliver 
written lists of the same, the lists to be made in the manner 
‘* directed by the assessor, and, as far as practicable, con- 
formably to those which may be required for the same 
purpose under the authority of the respective States.” If 
such persons, when required, are not prepared to exhibit a 
written list, but consent to disclose the particulars of any and 
all of the above items of taxable property, it is made the duty 
of the officer to make such list, which ‘* being distinctly read 
and consented to, shall be received as the list of such person.” 
If any of such persons are absent from their residences when 
the assessor calls to receive their lists, the officer shall leave 
at such residence, with some person of suitable age and discre- 
tion, a written notice requiring such person to present to the 
assessor the required lists within ten days from the date of 
the notice. If upon such notice such person shall refuse or 
neglect to give the required list within the specified time, the 
assessor of such district is authorized and required to enter 
upon such lands, &c., and, upon the best information he can 
obtain, to make the necessary lists, which, being subscribed 
by the assessor, shall be taken as good and sufficient lists of 
the persons and property for which such person is to be 
taxed. The tax lists of absent owners are to be made and 
subscribed by the assessor in a similar manner. The owners, 
&e., of lands, &e., which are not within the assessment dis- 
trict where such owners reside, may make out and deliver 
lists of their taxable property in such district, to the assessor 
of the district where they reside, and such assessor shall 
forthwith transmit such lists to the assessor of the district 
where such taxable property is situated, which lists so trans- 
mitted shall be sufficient lists for the purposes of this act. 
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The person delivering such list to the assessor, shall pay such 
assessor one dollar, which he shall retain to his own use. 

If any owner, &c., shall deliver or disclose to any assessor 
or assistant assessor any false or fraudulent lists with intent 
to defeat or evade the valuation or enumeration by the act 
intended to be made, he shall, upon conviction, be fined not 
over $500, and shall pay all costs and charges of prosecution. 
And, in such cases, the assessors may, for the purpose of 
making proper lists, enter upon all the premises of such 
person, and they shall, from the best information they can 
obtain, make such hsts ; and from the valuation and enumer- 
ation so made, there shall be no appeal. 

After the assistant assessors in each district have collected 
the tax lists of the persons liable to be taxed, as above 
described, they shall proceed to make two general lists, after 
forms prescribed by the assessor; the first of which shall 
exhibit, in alphabetical order, the names of residents, the 
valuation of their property, and the amount of tax payable 
thereon; and the second list shall exhibit, in like manner, 
the names, &c., of non-residents. These two general lists 
shall be delivered to the assessor within sixty days from the 
day the lists are required from individuals. If any assistant 
assessor fails to perform any duty assigned by the statute, 
within the time prescribed by his instructions, unless pre- 
vented therefrom by sickness or unavoidable accident, he 
shall be discharged from office, and shall forfeit and pay to 
the use of the United States two hundred dollars, and costs of 
suit. 

Immediately after the valuations and enumerations are 
thus completed, the assessor in each collection district shall, 
by advertisement in some public newspaper, if any there be 
in such district, and by written notifications to be publicly 
posted up in at least four of the most public places in each 
collection district, advertise all persons concerned of the place 
where the said lists, valuations and enumerations may be 
examined, and that during twenty-five days after the publica- 
tion of the notifications, (for not less than two successive 
days out of the twenty-five he must be present at the court- 
house in each county,) appeals will be received and deter- 
mined in regard to erroneous or excessive valuations. During 
this period, the assessors shall submit the proceedings of the 
assistant assessors, and the lists, to the inspection of all who 


shall apply for that purpose ; and they shall hear and deter- 
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mine, in a summary way, all appeals. The question to be 
determined ‘‘ on an appeal respecting the valuation of prop- 
erty, shall be, whether the valuation complained of be or be 
not in a just relation or proportion to other valuations in the 
same collection district.” All appeals to the assessor shall 
be in writing, and shall state the inequality or error com- 
plained of. ‘The assessor shall also have power to re-examine 
and equalize the valuations; but no valuation shall be in- 
creased until after five days notice in writing to the party 
interested, to be left at his dwelling-house, to appear and 
object to the same, if he think proper. 

Immediately after the expiration of the time for hearing 
and deciding appeals, the assessors shall make out correct 
lists of the valuation and enumeration in each collection dis- 
trict, and deliver the same to the board of assessors; which 
board is made up of the assessors in each State, or a majority 
of them, convened in general meeting by the order of the 
secretary of the treasury. The board of assessors may 
appoint a clerk or clerks to hold office during its pleasure. 
It is made the duty of the board to consider and examine the 
lists of valuation, and power is given to it to ‘* revise, adjust 
and equalize the valuation of property in any county or State 
district.” As soon as this adjustment and equalization of the 
valuation are completed, the board is to appertion to each 
county and State district its proper quota of direct tax; and 
this apportionment must be completed and recorded within 
twenty days after the time appointed by the secretary of the 
treasury for the first meeting of the board. A certificate of 
this apportionment is to be delivered to each assessor, and 
his lists presented to the board, are to be returned to him ; 
and thereupon he is to revise his lists, and make them conform 
to the list established by the board. When thus revised, the 
assessors are to furnish to the collector of each collection dis- 
trict a certified copy of the list or lists, within thirty-five days 
after the apportionment is completed; and this valuation, 
assessment, and apportionment shall continue for the purpose 
of levying and collecting each year the annual direct tax, 
until altered by law. The taxes thus assessed shall be a 
lien on all the real estate of the person assessed for the period 
of two years. The assessors each year must ascertain what 
changes and transfers have been made since the last pre- 
ceding valuation and transmit them to the collector of the 
collection district, to the secretary of the treasury, and to the 
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commissioner of taxes. Heavy pecuniary penalties are im- 
posed upon the clerks of the board, and upon the assessors 
themselves, for any neglect of, or failure in, duty. The pay 
of the assessors is $2 a day, except in hearing appeals and 
acting upon the board of assessors, when it is $3,— with 
allowance for travel, and one dollar for every hundred tax- 
able persons contained in the tax lists delivered to the board 
of assessors. The pay of each assistant assessor is $2 a day, 
and one dollar for every hundred taxable persons in the tax 
lists completed by him. 

The collection of the direct tax is intrusted to the collector 
of each collection district, and to the deputy collectors ap- 
pointed and paid by him; the collector being responsible for 
all moneys collected by his deputies. Before entering upon 
his duties, the collector must give bond with sureties to be 
approved by the solicitor of the treasury, in an amount equal 
to the taxes assessed in his collection district and conditioned 
for the faithful discharge of the duties of his office. The 
collector is authorized to appoint his deputies by ‘‘ an in- 
strument of writing under his hand and seal,” and may 
‘*revoke the powers of any deputy, giving public notice 
thereof in that portion of the district assigned to such 
deputy.” 

Each collector, within ten days after receiving his collec- 
tion list from the assessors, and annually within ten days 
after the secretary of the treasury shall so require him to do, 
shall advertise in one newspaper printed in his collection dis- 
trict, if any there be, and by notifications posted up in at 
least four public places in his collection district, that the tax 
is due and payable, and shall state the times and _ places 
within twenty days after such notification, at which he or his 
deputies will attend to receive the same. If the tax is not so 
paid, the collector or his deputies must, within sixty days 
after the receipt of the collection lists, or of the requisition of 
the secretary of the treasury, apply at their respective dwell- 
ings, and there demand payment of the tax. If the tax is 
not then paid, or within twenty days thereafter, the collector 
and his deputies may proceed to collect it ‘* by distraint and 
sale of goods, chattels or effects of the person delinquent.” 
‘* The tools or implements of a trade or profession, beasts of 
the plough necessary for the cultivation of improved lands, 
arms, or household furniture, or apparel necessary for a 
family,” are exempted from distraint. After distraint, the 
34 
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property may be restored to the owner by payment, before 
the sale, of the tax and accruing charges and costs. If goods 
chattels or effects sufficient to satisfy the tax are not found, 
the collector, after advertisement, shall sell at public sale so 
much of the real estate &c. as shall be sufficient to satisfy 
the tax, and twenty per cent. besides; or if the property is 
not divisible, he may sell the whole, and after. deducting the 
taxes, costs and commissions, pay the remainder to the 
owner, if known, or, if not known, deposit the amount in the 
treasury of the United States, for the use of the owner or his 
representatives. If the property will not bring the amount 
of the taxes and the twenty per cent. besides, the collector 
shall purchase it for the United States for said amount. 
Such property advertised for sale may be redeemed before 
the sale by paying the tax, and ten per cent. in addition. 
Such property sold may be redeemed within two years from 
the time of sale, by paying to the collector for the use of the 
purchaser the amount paid by the purchaser, and interest at 
the rate of twenty per cent. per annum. No deed shall be 
given in pursuance of the sale, until the time of redemption 
has expired. 

Unpaid taxes upon the property of non-residents may, 
after the expiration of a year, be collected by the sale of a 
part or the whole of such property; the sale to be made by 
a collector designated for that purpose by the secretary of the 
treasury, after advertisement, and in a manner like that in 
which sales of property of residents are made. 

The collectors are required to deposit with the clerks of 
the federal district courts in the respective States, and within 
which district the property lies, correct lists of the tracts of 
land or other real property so sold for the non-payment of 
taxes, the lists to give the names of the owners or presumed 
owners, and of the purchasers, and the amount paid. Such 
property may be redeemed within two years from the time of 
the sale, by paying to the clerk for the use of the purchaser 
the amount paid by him with interest thereon at the rate of 
twenty per cent. per annum, and a commission of five per 
cent. on such payment for the use of the clerk. When real 
estate &c. belonging to infants, persons of insane mind, 
married women, or persons beyond sea, has been sold for the 
non-payment of the tax, such persons shall have two years 
after the disability is removed, or their return to the United 
States, to redeem the property sold, upon paying into the 





















Direct Taxation. 267 
clerk’s office the amount paid by the purchaser, and fifty 
per cent. in addition thereto, with ten per cent. annual 
interest on the aggregate sum, and on paying the purchaser 
compensation for all improvements made by him on the 
premises subsequent to his purchase. 

The statute requires the collectors to report monthly to 
the secretary of the treasury the amounts collected by them, 
and to pay over the collections quarterly, or sooner, if re- 
quired by the secretary; and that the whole tax shall be 
collected within six months from the time they receive the 
collection lists ; except that in cases of non-residents, fifteen 
months shall be allowed to the designated collector to collect 
the tax. The most stringent provisions are made against 
delinquent collectors, by which their personal property may 
be seized and sold upon a warrant of distress issued by the 
solicitor of the treasury, and, in default of such property 
sufficient to satisfy the warrant, their persons may be arrested. 
The personal property of the sureties may also be seized and 
sold upon the same warrant. The amounts due from any 
collector are made a lien on his real estate and on that of his 
sureties, to continue until lawfully discharged ; and such real 
estate may be sold at public sale after due notice. Punish- 
ment is provided for any collector or deputy, who shall be 
guilty of oppression or extortion, or who ‘shall demand 
other or greater sums” than authorized by the statute. The 
pay of the collectors, for themselves and their deputies, is as 
follows: on the first $100,000 paid over by them, a com- 
mission of four per cent.; upon the second $100,000, one 
per cent., and half of one per cent. on all sums above 
$200,000 ; but no collector shall receive over $4000, nor any 
deputy over $2000 per annum. 

Any State or Territory may assume, assess, collect and 
pay into the federal treasury its quota of the direct tax in its 
own way and by its own officers, assessors and collectors ; 
and any State or Territory that shall notify the secretary of the 
treasury, on or before the second Tuesday of February, 1862, 
‘*and in each succeeding year thereafter,” of its intention to 
assume and pay its quota of the direct tax, shall be entitled 
to a deduction of 15 per cent. on the amount of said quota, in 
lieu of the pay and commissions allowed by the act to 
assessors, collectors, &c.; but such deduction shall apply 
only to such sums as shall have been paid into the treasury 
before the last day of June, in the year to which such pay- 
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ment relates; and a deduction of ten per cent. shall be 
allowed on such sums so paid in before the last day of 
September, in the year to which such payment relates, such 
year being regarded as commencing on the first day of April. 
Any State or Territory may satisfy its quota of the tax in 
whole or in part, by releasing to the United States any 
liquidated claim of such State or Territory of equal amount 
against the United States; and the same deduction shall be 
made from the tax in such cases, as if the same were paid in 
money. 

In addition to the direct tax, provision was made for 
the assessment and collection of an ‘internal duties” or 
‘*income” tax. This tax is to be assessed upon the ‘* annual 
income of every person residing in the United States,” ** for 
the year next preceding the time for assessing said tax — to 
wit, the year next preceding January 1, 1862,” if such income 
exceed the sum of $800. The source of the income, whether 
from any trade, employment or profession, or from any kind 
of property, is immaterial. The tax is three per cent. upon 
the excess of income above $800. If any portion of the 
income is from securities of the United States, the tax upon 
such portion is one and one-half per cent. Upon the income, 
rents or dividends accruing upon any property or stocks 
owned in the United States by any citizen of the United 
States residing abroad, the tax is five per cent., except upon 
securities of the United States, and upon these the tax is one 
and one-half per cent. In estimating the income, all national, 
State, or local taxes assessed upon the property from which the 
income is derived, shall be first deducted. 

To assess and collect the ‘* internal duties or income tax,” 
under regulations prescribed by the secretary of the treasury, 
the President is to appoint, with the advice, &c., of the 
senate, a principal assessor and a principal collector in each 
state and Territory, and in the District of Columbia, who 
are to be sworn to the faithful discharge of their duty ; such 
officers having authority to appoint, with the approval of the 
secretary of the treasury, such assistants as the public service 
requires. The collectors are to give bond to the satisfaction 
of the secretary, and in such sum as he shall prescribe, and 
the assistants to the satisfaction of their principals, for the 
faithful performance of their duties. The pay of the principal 
assessor, and that of the principal collector, shall not exceed 
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$2500 perannum. The assistants shall not receive over $1200 
per annum. 

The income tax is payable on or before June 30, 1862, 
with six per cent. interest after that date; and the tax when 
assessed and made public, with the interest thereon and all 
expenses of collection until paid, is a lien on the property or 
other sources of income. In case of the neglect or refusal of 
any person, (or of the agent of any person residing abroad, ) 
for more than thirty days, to pay the tax after due notice, 
the collector or assistant may levy the same upon any visible 
property of such person, and may sell, first giving thirty 
days’ public notice of the time and place of the sale, enough 
of such property to pay the tax, interest and expenses of the 
levy and sale. A conveyance by the officer authorized to 
make the sale, duly executed, whether of real or personal 
property, shall give the purchaser a valid title. If the col- 
lectors and assistants find no property to satisfy the tax, 
which the person taxed neglects to pay, it is made their duty 
to examine under oath the person assessed, or any other 
person ; and it would appear to be the intent of the statute to 
authorize the collectors and assistants, in case the examina- 
tion discloses any stocks, &c., to sell at public auction after 
ten days’ notice, any stocks, bonds or choses in action be- 
longing to said person, or so much thereof as will pay such 
tax and the expenses of such sale. If the person assessed 
refuses to testify, the collector may arrest him and commit 
him to prison (the place of custody to be the same provided 
by law for the custody of persons committed for any cause by 
the authority of the United States), to be held in custody 
until the tax is paid, with six per cent. interest, and all fees 
and charges of such commitment and custody ; the fees and 
expenses to be the same as are chargeable under the laws of 
the United States in other cases of commitment and custody. 
The person thus committed may be discharged from such 
custody in the manner provided by law for the discharge of 
persons committed under the laws of the State or Territory, 
for the non-payment of taxes. 

In those States in which the people are in actual rebellion 
against the authority of the government of the United States, 
when this act goes into operation, so that the laws cannot be 
exercised therein, it is made the duty of the President to 
proceed to have this law executed, and the tax collected with 
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six per cent. interest thereon, as soon as the authority of the 
United States therein is re-established. 

To superintend the collection of the direct tax, and internal 
duties or income tax, an officer is authorized in the treasury 
department, to be called ‘‘ Commissioner of Taxes,” and 
who, under the direction of the secretary, shall have the 
general superintendence of all the officers employed in 
assessing and collecting said tax and duties. He is to be 
appointed by the President, upon the nomination of the secre- 
tary of the treasury. His salary is established at $3000 ; 
the secretary may assign necessary clerks to the office of the 
commissioner, but their aggregate salaries shall not exceed 
$6000 per annum. 

In thus giving a full abstract of the provisions of the 
statute imposing a direct tax and the income tax, so much 
space has been occupied, that we have not room for a state- 
ment of the discussion that has taken place in regard to the 
constitutionality of the income tax. We may refer to the 
subject in a future number. 


RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Disirict of Massachusetts. 
May Term, 1861. 


Oscar C. HAE v. JAMes W. Batpwin. 


The insolvent laws of Massachusetts are inoperative beyond the limits 
of the State, and the discharge of a debtor under those laws from all in- 
debtedness is no bar to an action by a creditor, a citizen of another State, 
upon a debt owned by him and existing at the commencement of the pro- 
ceedings in insolvency, although the debt was contracted in Massachusetts, 
and by its terms was payable in that State; such debt never having been 


prove inst the estate of the debtor in the proceedings in insol- 
vency, and the creditor not having in any way become a party to such 
proceedings. 


The case of Scribner v. Fisher, 2 Gray (Mass.) 43, overruled. 


The facts in this case sufficiently appear in the opinion of 
the court, by Ciirrorp J. 

This is an action of assumpsit, and the case comes before 
the court upon an agreed statement of facts. It was brought 
by the plaintiff against the defendant as the maker of a certain 
promissory note, of which the following is a copy :—*+ $2000. 























Recent American Decisions. 271 


Boston, Feb. 21, 1854. Six months after date I promise to 
pay to the order of myself Two thousand dollars, payable at 
Boston, value received ;” and the note was duly endorsed by 
the defendant to the order of the plaintiff. According to the 
agreed statement, the plaintiff is, and always has been, a citizen 
of Vermont; but the defendant, at the time of making the 
note, was, and ever since has been, a citizen of Massachusetts. 
Referring to the note, it will be seen that it was executed at 
Boston, and made payable at the same place, and the case 
shows that the insolvent laws of Massachusetts were in full 
force at the time the note was made. Since that time, and 
before the commencement of the suit, the defendant, upon 
due proceedings in the courts of Massachusetts, pursuant to 
the insolvent laws of the State, obtained a certificate of dis- 
charge from his debts, and afterwards appeared in this suit 
and pleaded the certificate of discharge, in bar of the action. 
On the other hand, the case shows that the plaintiff did not 
prove his debt against the defendant’s estate in insolvency, or 
otherwise become a party to the proceedings. While the 
plaintiff does not deny that such certificate of discharge has 
been granted to the defendant, pursuant to the laws of Mas- 
sachusetts, still he objects that the discharge cannot lawfully 
affect the right of the plaintiff to maintain this action; and 
that is the only question presented for decision, in the state- 
ment of the case. The force and effect of the insolvent laws 
of a State have so often been considered, that any extended 
discussion of the principles originally supposed to be involved 
in the question under consideration would be useless, as I am 
of the opinion that the question presented is authoritatively 
settled by the decisions of the Supreme Court. All agree, 
I suppose, that the decisions of the Supreme Court are au- 
thority in all questions involving the construction of the Con- 
stitution of the United States; and if so, it would be difficult 
to maintain the proposition that they are not so in cases of 
this description. Whether the binding obligation of those 
decisions is conceded or not in other jurisdictions, it must 
certainly be admitted in this court, and it is vain to suppose 
that they will not be followed here, in all cases where they 
apply. Discussion upon the general subject to which this 
question appertains, has become so nearly exhausted, that the 
more important inquiry now is as to what has been decided ; 
and it is not a little remarkable that most of the diversity in 
the recent decisions has grown out of the difficulty in answer- 
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ing that inquiry. One of the leading cases upon the subject 
is that of Sturgis v. Crowninshield, 4 Wheaton, 122. Re- 
curring to the facts of that case, it will be seen that the de- 
fendant was sued in this district, as the maker of two prom- 
issory notes, both dated at New York and made payable to 
the plaintiff; and the suit was brought after he had been 
discharged in New York, under the insolvent laws of that 
State, which, in their terms, applied to past as well as future 
contracts. He pleaded his discharge in bar of the action, and 
the plaintiff demurred to the plea. Certain questions arose 
in the Cireuit Court on which the judges were opposed in 
opinion, whereupon the questions were certified to the Supreme 
Court for their final decision. Able counsel were employed 
on both sides, in the Supreme Court; and the court decided 
that since the adoption of the Constitution of the United 
States, a State has authority to pass a bankrupt law, provided 
such law does not impair the obligation of contracts within 
the meaning of the Constitution, and provided there be no 
Act of Congress in force to establish a uniform system of 
bankruptey, conflicting with such law ; but also held that the 
act pleaded in the case, so far as it attempted to discharge 
the contract on which the suit was instituted, was a law im- 
pairing the obligation of contracts, within the meaning of the 
Constitution of the United States, and that the plea of the 
defendant was not a good and sufficient plea in bar of the 
action. 

Another case involving the same question, and some others, 
was also presented to the Supreme Court for decision, at the 
same session: M* Millan v. M‘Neil, 4 Whea. 209. As ap- 
pears from the statement of the last-named case, the contract 
on which the original suit was brought was made in Charleston, 
in the State of South Carolina, and both parties resided there 
at the time the contract was made ; but the original defendant 
subsequently removed to New Orleans, in the State of Louis- 
iana, and there obtained a certificate of discharge from his 
debts, under the insolvent laws of that State, which were 
passed prior to the date of his contract. He was also one 
of a firm doing business in Liverpool, and a commission of 
bankruptcy was issued there both against him and his partner, 
and they obtained certificates of discharge. Those certificates 
he pleaded in bar of this action, and the plaintiff demurred to 
the plea. Two points were ruled by,the court; first, that 
the circumstance that the State law under which the debt was 

















273 


Recent American Decisions. 


attempted to be discharged, was passed before the debt was 
contracted, made no difference in the application of the prin- 
ciple ; and, secondly, that a discharge under a foreign law 
was no bar to an action on a contract made in this country. 
Whatever diversity of opinion there may be as to the correct- 
ness of the decision in the leading case, it must nevertheless 
be admitted that the rules of law laid down in the conclusion 
of the opinion, are plain and clear. Speaking of the other 
case, Mr. Justice Johnson, in Ogden vy. Saunders, 12 Whea- 
ton, 279, says, it is nothing more than this, that insolvent 
laws have no extra-territorial operation upon the contracts of 
other States ; and he maintains that the principle is applicable, 
as well to the discharges given under the laws of the States 
as of foreign countries, and that the anterior or posterior 
character of the law under which the discharge is given, with 
reference to the date of the contract, makes no discrimination 
in the application of that principle. Some misapprehension 
existed for a time on the point whether the final opinion 
delivered by Mr. Justice Johnson in that case, was in point 
of fact the opinion of a majority of the court, but I do not 
see any ground for doubt upon the subject. He states ex- 
plicitly in the outset that he is instructed by the majority of 
the court, to dispose of the cause, and explains that the ma- 
jority on the occasion is not the same as that which determined 
the general question previously considered. Three proposi- 
tions were laid down in that case, and it is a matter not now 
open to controversy that they severally received the sanction 
of a majority of the court: 1. That the power given to the 
United States to pass bankrupt laws is not exclusive ; 2. That 
the fair and ordinary exercise of that power does not neces- 
sarily involve a violation of the obligation of contracts, multo 
fortiori of posterior contracts ; 3. But when in the exercise of 
that power, the States pass beyond their own limits and the 
rights of their own citizens, and act upon the rights of the 
citizens of other States, there arises a conflict of sovereign 
power, and a collision with the judicial powers granted to the 
United States, which renders the exercise of such a power 
incompatible with the rights of other States, and with the 
Constitution of the United States. His statement of the 
question involved in the case, and the answer given to the 
same, are quite as explicit as the third proposition just recited. 
He states the case thus: The question now to be considered, 
is, whether the discharge of a debtor under a State insolvent 
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law would be valid against a creditor, or citizen of another 
State, who has never voluntarily subjected himself to the 
State laws, otherwise than by the origin of his contract? and 
he answers the question by saying, | therefore consider the 
discharge under a State law as incompetent to discharge a 
debt due a citizen of another State; and it was upon that 
ground that a majority of the court determined that the plea 
of a discharge set up in that case was insufficient to bar the 
rights of the plaintiff. Attention is very properly called to 
the fact that the discharge in that case was granted in New 
York, and was pleaded in Louisiana to a contract made in 
New York, without limitation as to the place of performance. 
Conceding that to be so, still the suggestion cannot have 
weight, because the decision of the court is placed upon the 
ground of citizenship, and if that be the true criterion, as it 
undoubtedly is, then it is clear that the place of performance 
is 2 matter wholly immaterial. That the Supreme Court in- 
tended to settle the law as laid down in the conclusion of the 
final opinion of Mr. Justice Johnson, is placed beyond doubt 
by the decision of the same court in Boyle v. Zacharie, 6 Pet. 
348. Marshall C. J. says, in that case, that the judges 
who were in the minority of the court upon the general ques- 
tion as to the constitutionality of State insolvent laws, con- 
curred in the final opinion disposing of the case. That 
opinion, therefore, says the learned Chief Justice, is to be 
deemed the opinion of the other judges who assented to that 
judgment; and he adds that whatever principles are estab- 
lished in that opinion are to be considered no longer open for 
controversy, but the settled law of the court. Whenever the 
question has been presented to the Supreme Court since that 
opinion was pronounced, the answer of the court has uniformly 
been that the question depended upon citizenship, and accord- 
ingly it was held in the case of Suydam et al. v. Broadnaz etal., 
14 Pet. 75, that a certificate of discharge cannot be pleaded 
in bar of an action brought by a citizen of another State, in 
the courts of the United States, or of any other State than 
that where the discharge was obtained. Judge Story says, 
in the case of Springer v. Foster et al., 2 Story C. C. 387, 
that the settled doctrine of the Supreme Court is, that no 
State insolvent laws can discharge the obligation of any con- 
tract made in the State, except such contracts as are made 
between citizens of that State. To support that proposition 
he refers to the case of Ogden v. Saunders, and remarks 
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without qualification that it was subsequently affirmed in 
Boyle v. Zacharie, where there was no division of opinion. 
Confirmation of the fact that such was his opinion, if any be 
needed, may be found both in his Commentaries on the Con- 
stitution, and in his valuable work entitled Conflict of Laws. 
In the former, he says, the result of the various decisions of 
the Supreme Court on the subject is: 1. That State insol- 
vent laws apply to all contracts within the State between 
citizens of the State; 2. That they do not apply to contracts 
made within the State between a citizen of a State and a citi- 
zen of another State; 3. That they do not apply to contracts 
not made within the State. His views, however, are even 
better expressed in the last-named treatise, where he says : 
Under the peculiar structure of the Constitution of the United 
States, prohibiting the States from passing laws impairing the 
obligation of contracts, it has been decided that a discharge 
under the insolvent laws of the State where the contract was 
made will not operate as a discharge of the contract, unless 
it was made between citizens of the same State ; and, he adds, 
it cannot, therefore, discharge a contract made with a citizen 
of another State. 3 Story, Com. on Con., sec. 384, p. 256. 
Story on Confl. L., sec. 341, p. 573. Chancellor Kent 
says, the discharge under a State law will not discharge a 
debt due to a citizen of another State who does not make 
himself a party to a proceeding under the law. It will only 
operate upon contracts made within the State between its own 
citizens, or suitors subject to State power; and the Supreme 
Court held in Cook vy. Moffat et al., 5 How. 308, that State 
insolvent laws ** could have no effect on contracts made before 
their enactment, or beyond their territory.” _2 Kent, Com. 
%th ed., p. 503. Some modification of the doctrine as stated 
in the authorities cited, was attempted to be made by a ma- 
jority of the Supreme Court of Massachusetts, in the case of 
Scribner et al. y. Fisher, 2 Gray, 43, and it was there held 
that a certificate of discharge under the insolvent laws of that 
State is a bar to an action on a contract made by a citizen of 
the State with a citizen of another State who does not prove 
his claim under those laws, if the contract by its express terms 
is to be performed in that State. Metcalf J., however, deliv- 
ered a very able dissenting opinion, approving the doctrine 
that State insolvent laws cannot discharge the obligation of 
contracts made with the citizens of other States. Shortly 
after the volume containing that decision was published, the 
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same question came before the Cireuit Court for this district, 
and my immediate predecessor held the opposite opinion, 
stating that he considered the settled rule to be that a State 
law cannot discharge or suspend the obligation of a contract, 
though made and to be performed within the State, when it 
is a contract with a citizen of another State. Additional 
authorities were also cited by the learned judge in support of 
the proposition, and it will be feund upon examination that 
every one of them supports the point to which they were cited. 
Woodhull vy. Wagner, Bald. ec. ¢. 300. Donnelly vy. Clark, 
3 Seld. 500. Poe v. Dack, 5 Md. R. 1. Demeritt v. Ex- 
change Bank, 10 Law R. 606. Since that decision was 
made, the same conclusion has been reached by the Supreme 
Court of Connecticut, and also by the Supreme Court of 
Maine, where the whole subject has been very thoroughly 
examined and very ably discussed. Anderson vy. Wheeler, 
25 Conn. 607. Fitch v. Bugbee et al., 9 Law Reg. 104. 
Nothing, therefore, can be more certain, as it seems to me, 
than the conclusion that the question presented in this case 
has already been settled by the Supreme Court. It was cer- 
tainly so regarded by the court in Cook v. Moffat et al., as 
well by Mr. Justice Grier, who gave the opinion, as by the 
Chief Justice, and the other Justices who expressed their 
opinions on the occasion. According to the agreement of 
the parties the defendant must be defaulted. 
Hutchins § Wheeler, for plaintiff. 
F. A. Brooks, for defendant. 


District Court OF THE UNITED STATEs. 
District of Massachusetts. — (Prize. ) 
Tue REVERE. 


Practice in prize cases — Form of libel — Mode of making claim 
— Hearing — Effective blockade — Condemnation — Misrepre- 
sentation as to the character and destination of the voyage. 


In prize cases the libel need not set forth specifically the grounds on 
which condemnation is sought. General allegations are sufficient. 

An answer in the nature of pleading is irregular; and where a simple 
claim was filed, and the claimant annexed thereto his answer as a “ test 
affidavit,” so much of the document called a “ test affidavit ” as goes beyond 
the facts of the claim, is not to be regarded as evidence. 
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The facts in the case show that the port of Beaufort, North Carolina, 
was effectively blockaded on the 6th September, 1861. 

Persistent misrepresentatior by the claimant of the character and destina- 
tion of the voyage of the captured vessel, is sufficient cause for condemna- 
tion of the vessel and cargo. 

It seems that by the true construction of the Proclamation of the Presi- 
dent of April 19, 1861, only those who are ignorant of the blockade are 
entitled to the warning and endorsement mentioned in the Proclamation. 

As against the rebels, the United States have both sovereign and 
belligerent rights. In establishing the blockade, they have exercised only 
belligerent rights. As a sovereign, they might, by a municipal regulation, 
have interdicted all commerce with ports in the States of the insurgents, 

This was a cause of prize. The libel simply alleged the 
vessel to be a prize, taken by the United States ships of war 
Susquehanna and Cambridge, with the names of the parties 
interested as captors, and prayed her condemnation. The 
vessel’s papers were filed in court, and the master, chief mate 
and cook examined on the standing interrogatories. 

The counsel for the claimants first filed an answer, in the 
manner of instance causes, sworn to by the claimant, going 
into all the facts of defence or excuse. This was objected to 
by the counsel for the captors, and a simple claim was filed, 
and the claimant annexed his answer as a ‘* test affidavit.” 
The claimant’s counsel moved that the libel be dismissed as 
insufficient, as it set forth no cause for capture or condemna- 
tion, and the counsel for the captors objected to the ‘* test 
affidavit ” as inadmissible, because it went into facts not open 
on a hearmg in preparatorio. On these motions a hearing 
was had. 

Mr. Dana, (U.S. Attorney,) for the captors. I. The 
libel is not only sufficient, but is the proper form for all prize 
proceedings, and departures from this form are irregular. 
2 Wheat. App. 19. Adeline, 9 Cranch, 283-285 ; Fortuna, 
1 Dodson, 82; Otsee, 9 Moore P. C. 150; Gerasimo, 11 
Moore P. C. 86, 115; 3 Phill. Int. Law, 589. Ll. An 
answer is irregular, and whether in that form or in the form 
of a test affidavit. Nothing in the nature of pleadings or 
proofs offered by litigant parties is admissible in this stage of 
the cause. 1 Wheaton App. 500, 501. Port Mary, 3 Rob. 
233; Aina, 28 L. & Eq. R. 600; Abo, 29 do. 591; Otsee, 
33 do. 28; Ida, 29 do. 574; Amiable Isabella, 6 Wheat. 1; 
Dos Hermanos, 2 do. 76; Ann Green, 1 Gall. 276; Liverpool 
Packet, 1 do. 513; Rapid, 1 do. 295; Marriott’s Formul. 
209, 211; 1 Wheat. App. 498, 499; 3 Phill. Int. Law, 
583. 
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Mr. C. L. Woodbury, for the claimants, cited, in support 
of the owner and affidavit, and against the libel, Fortuna, 2 
Rob. 170, and the cases of the Lively and the Rapid, from 
the Prize Records of this District in 1812-14, vol. 1, pp. 
550 and 623, and Adm. Rules of this court, xxvii. 

Spracue J. The libel need not set forth specifically the 
grounds on which condemnation is sought. General allega- 
tions are sufficient. Prize proceedings are not subject to 
the same rules of pleading as suits on the instance side of 
the court. This hearing is upon the preparatory evidence as 
it is called, that is, upon the papers found on board the ves- 
sel and the answers of her officers and crew upon the stand- 
ing interrogatories. The claimants are not entitled to fur- 
ther proof, nor are the captors, unless in special cases, upon 
motion and cause shown. The answer, in the nature of 
pleading, is therefore irregular, and so much of the docu- 
ment called a test affidavit as goes beyond the facts of the 
claim is not to be regarded. 

The hearing then proceeded upon the merits. The vessel 
was English property, sailing from Halifax and captured off 
Beaufort, N.C. 

Mr. Dana, for the captors. 

I. The blockade of Beaufort, N. C., was established by the 
President by proclamation of April 27, 1861; and Commo- 
dore Pendergrast’s proclamation of April 30, 1861, declared it 
effective ; and the evidence shows it was effective at the time 
of the capture, and known to be so by the prize before she 
sailed from Halifax, and notified to her by the U.S. ship 
Preble only two days before she reached the port. It has 
been legalized by Congress, if that were requisite. (Act 6 
August, 1861, ch. 63, sec. 3.) The validity of a blockade 
of our own ports, in case of insurrection, as against neutrals, 
has been —— by judicial decisions. The Tropic W ‘nd, 
by Dunlop J.; the Hiawatha, the Hallis Jackson, and North 
Carolina, by Betts J.; Gen. Parkhill, by Cadwallader J. ; 
and the F. W. Johnson, by Giles J. 

That the sovereign may exercise belligerent powers, as 
well as the powers of municipal sovereignty, in case of civil 
war having its origin in insurrection, is established by these 
cases, and in other cases decided before this bar. Martin v. 
Mott, 12 Wheat. 29; Rose v. Himely, 4 Cranch, 272, 273 ; 
Santissima Trinidad, 7 Wheat. 305 ; 3 Binney, 252 ; 3 Scott, 
202; 2 Bingh., N. C., 781. 
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II. The claim must be dismissed, because the vessel sailed 
with false papers, for the purpose of deception ; because she 
wilfully deceived the U.S. ship Preble, as to her destination, 
and because of the falsity of the claim put in, and the false 
testimony given, all with an intent to mislead the court. 
These are sufficient grounds for dismissing the claim, and 
even for condemnation. Ebenezer, 6 Rob. 250; Eenrom, 2 
do. 1; Juffrow Anna, 1 do. 126; Carolina, 3 do. 76; Phenix, 
3 do. 186; America, 3 do. 36; Franklin, 3 do. 217; Neu- 
tralitel, 3 do. 296; Vrow Hermina, 1 do. 155; Welvaert, 1 
do. 124; Concordia, 1 do. 119; Neptunus, 3 do. 82; Nancy, 
3 do. 122; Vrow Anna Catherina, 5 do. 16, 144; Graf 
Barmlof, 3 do. 109 ; Jenny, 4 do. 31; Mars, 6 do. 79; Vigi- 
lantia, 6 do. 122; Sally, 1 Gall. 403, 405 ; Liverpool Packet, 
1 Gall. 515, 518; Alerander, 1 do. 537; Betsey, 1 do. 334 ; 
Diana, 2 do. 96, 97; Flying Fish, 2 do. 376; St. Nicholas, 1 
Wheat. 431; Fortuna, 3 do. 244; Dos Hermanos, 2 do. 76; 
Amiable Isabella, 6 do. 1; San Jose Indiano, 2 Gall. 300; 
Ida, 1 Eng. Law and Eq. R. 574; 1 Wheat. App. 505. 

II. This vessel had recent and authentic information that 
her port of destination, Beaufort, N. C., was under effective 
blockade established by competent authority, and intended to 
be permanent. This she had, not only at Halifax when she 
sailed, but from the U. S. ship Preble, off the coast of North 
Carolina. Under such cireumstances, she had no right, by 
the law of nations, to sail directly for, and seek to enter the 
blockaded port, and claim formal notice and warning at the 
very port. Spes § Irene, 5 Rob. 77-81; Betsey, 1 do. 334; 
Arthur, Edwards, 203 ; Columbia, 1 Rob. 154-156 ; Apollo, 
5 do. 286-289; 3 Phill. Int. Law, 397, 398. 

IV. A vessel so found, with such knowledge, is to be con- 
demned, unless she accounts for her position by clear proof, 
free from all concealment or bad faith, in documents or in 
acts. Neutralitel, 6 Rob. 35; Charlotte Christine, 6 do. 104 ; 
Gute Ervartung, 6 do. 182; Panaghia Rhonba, 12 Moore’s 
Pr. C. 168. 

V. It is immaterial, in a case like this, how the vessel 
came to her knowledge, and whether the blockade be de facto 
only, or also directed by proclamation from the supreme 
power. Mercurius, 1 Rob. 82; Rolla, 6 do. 364; Franciska, 
10 Moore, P. C. 58; 3 Phill. Int. Law, 384. 

Mr. C. L. Woodbury, for the claimants, contended, I. That 
so far as relates to the ports of North Carolina, the proclama- 
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tions of the President and of Commodore Pendergrast only 
show an intention to create a blockade of those ports. In 
fact no blockade was established after said proclamation and 
before the sailing of the Revere on this voyage. The procla- 
mations only show a paper blockade ; there is no evidence of 
an actual blockade. The Betsey, 1 C. Rob. 93; The Henrick 
and Maria, ib. 146; The Mercurius, ib. 82; The Neptunus, 
ib. 171; The Juffrow M. Schroeder, 3 ib. 156; The Nancy, 
1 Acton, 57. 

II. According to the law of nations, as understood by the 
United States Government, not merely a proclamation, but 
an actual warning to vessels approaching a blockading port 
must be given. The President’s proclamation of 19th April 
declares that ‘if any vessel, with a view to violate the 
blockade, shall approach the port, . . . she will be duly 
warned,” &c., and provides for capture only in case of a 
renewed attempt. Fitzsimmons v. Newport Ins. Co., 4 Cranch, 
199. Treaty with Great Britain, 1794, art. 18 ; with Prussia, 
1828, art. 13; and treaties with fourteen other powers were 
referred to by counsel. Diplomatic Correspondence of the 
United States, 1 Elliot’s Am. Dip. Code, 529, 530, n. 
3 Am. State Papers, tit. ‘* Foreign Relations,” pp. 149, 
155, 170. The notice must be of the specific port, and must 
be of an existing fact, and not of probabilities or intentions. 
See cases cited under the first point. The ‘* warning” in the 
proclamation is a technical term, and requires notice at the 
port by the blockading force. Maryland Ins. Co. vy. Woods, 
6 Cranch, 49; Medeiras v. Hill, 8 Bing. 231. 

III. The pretended notice by the Preble was not in con- 
formity to the American law. It was not ‘* near the block- 
aded port,” nor ‘** endorsed on her register,” as required by 
the proclamation. Nor did it relate to the port of Beaufort. 
No vessel, but one actually investing Beaufort, was compe- 
tent to warn the Revere. There is no evidence that she 
attempted to violate the blockade after its existence was 
known to her. 

Mr. Dana (for the captors) in reply. —It is to be pre- 
sumed that a belligerent does not intend to diminish the 
powers the law of nations gives him. The proclamation of 
blockade of North Carolina, April 27th, makes no reference 
to ** warning.” If it must be held to adopt that of April 
19th, the true construction is that a vessel about to violate 
the blockade, in ignorance of it, shall have warning and 
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endorsement on her register. The United States has never 
claimed that a vessel affected with recent and authentic 
knowledge is entitled, or shall be so by treaty, to go to the 
very port for a formal warning. 1 Kent’s Com. 149, 153; 
Seaton vy. Fry, 5 Cranch, 341; Maryland I. Co. v. Woods, 6 
do. 48; Radcliffe vy. Union Co., 7 John’s, 47; Fitzsimmons 
and Newport I. Co., 4 Cranch, 185. 

A blockade once effectually established by the supreme 
powers, and notified by proclamation, must be presumed by 
the neutral to continue. Neptunus, 1 Rob. 171; 3 Ph. Int. 
Law 385. 

The British Treaty of 1794 (expired) applied only to 

vessels sailing without knowledge. U. S. Laws, vol. 8, 
p- 125. The Columbia, 1 Rob. 154; ; Shepherdess, 5 do. 262 ; 
Betsey, 1 do. 354. The Prussian Treaty was put on the 
ground of the remoteness of the two countries, which ren- 
dered recent and authentic information impossible. 

But this vessel, having used papers giving a false destina- 
tion, when boarded by the Preble, and given a false account, 
and so prevented a formal warning being given to her by 
that ship, cannot set up the want of. warning. 

SpraGcuE J. This vessel, with a cargo of fish and salt, was 
on the tenth day of September last captured by the United 
States ships of war Cambridge and Susquehanna as she was 
attempting to enter the harbor of Beaufort, in the State of 
North Carolina, and sent to this port for adjudication. The 
claimant is a British subject residing at Yarmouth, N. 8., 
and is the owner of the vessel and cargo. In this first prize 
suit which has come before me I have derived great aid from 
the able arguments and thorough investigations of the learned 
counsel. 

The counsel on both sides have referred to and relied upon 
the proclamations of the President of the United States of 
the 19th and 27th of April last, and of Commodore Pender- 
grast of the 30th of the same month. The ground upon 
which the captors ask for condemnation is the violation or 
attempted violation of blockade. The existence of the war 
and the authority of the President and naval commanders 
to institute a blockade of Beaufort and other ports of 
North Carolina are not controverted, but it is insisted by the 
counsel for the claimant, in the first place, that no blockade 
was actually established; and, secondly, that if there was, 
this vessel had not been warned in the manner prescribed by 
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the President’s proclamation of the 19th of April. The 
first question, then, is: Was there an effective blockade of 
the port of Beaufort at the time of this capture ? 

The President, in his proclamation of the 19th of April, 
announced that there would be a blockade by a competent 
force, of the ports of the states therein mentioned. And 
by the subsequent proclamation of the 27th of April it was 
declared that an efficient blockade of the ports of Virginia 
and North Carolina would also be established. The procla- 
mation by Commodore Pendergrast of the 30th of April, 
dated off Fortress Monroe, warned all persons interested 
that he had a sufficient naval force there for the purpose of 
arrying out the President's proclamation of the 27th of 
April. 

Notwithstanding these proclamations it appears that this 
vessel subsequently made a voyage from Yarmouth, N.S., to 
Beaufort, N. C., where she arrived some time in June with a 
cargo of fish. She there took on board a cargo of turpen- 
tine, and sailed on her return voyage, and soon after leaving 
Beaufort was boarded by the U.S. gunboat ‘+ Daylight,” the 
captain of which said to the master of the Revere, as the 
latter deposes, ‘‘ You are all right this time, and I have no 
‘authority to stop you; there’s no blockade. ....1 suppose 
there will be a blockade along here by and by.” If we take 
into view other parts of the master’s testimony, we must 
doubt the accuracy of his report of this conversation. But 
the fact that such a voyage was made goes far to show that 
Commodore Pendergrast had not then made such disposition 
of his force as to constitute an efficient blockade of the port 
of Beaufort : but the declaration of the captain of the ** Day- 
light” was, at least, an admonition as to a future voyage. 
The Revere proceeded to Halifax, there loaded with fish and 
salt, and about the 24th of August sailed on the voyage in 
which she was captured. 

The communication by mail and telegraph between the 
United States and Halifax was regular and rapid. The first 
mate, in answer to the 21st interrogatory, says: ‘I had 
heard, and I suppose the master must have heard, that the 
port of Beaufort was blockaded; | heard of it in Halifax, 
and that the blockade was effective ; after leaving Halifax | 
discussed it with the master, and he told me he had word 
from the owner te go to Beaufort and see if it was block- 
aded.” And in answer to the 22d interrogatory he says: 
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‘*I knew the port of Beaufort was blockaded, as I saw it in 
the papers at Halifax.” That the owner and master had 
reason to believe that Beaufort was blockaded is also shown 
by the false destination held out by the ship’s papers. The 
clearance, manifest, and shipping articles declare the voyage 
to be from Halifax to Key West, and yet the actual voyage 
intended and prosecuted was direct from Halifax to Beaufort. 
Of this there can be no doubt. Three depositions have been 
taken, those of the master, the mate, and cook. All state 
that the Revere went directly from Halifax to Beaufort, and 
was attempting to enter that port. 

This fact is not indeed disclosed in the first instance, for in 
answer to the earlier interrogatories they say that the vessel 
was bound for Key West. By this they must have meant 
that such was her ostensible or paper destination. For, sub- 
sequently, in answer to more pointed interrogatories, they all 
declare that the first port that this vessel attempted to enter 
was Beaufort, and was prevented by seeing the Susquehanna 
there; upon which she put about, and was soon afterwards 
intercepted by the Cambridge, the Susquehanna being in 
sight. Even the master’s deposition will be found in the lat- 
ter part, to clearly admit this, in answer to the more search- 
ing interrogatories, although in the earlier part of his depo- 
sition he manifests a disposition to mislead. And there is in 
many parts a disingenuousness which impairs his credit. 

Besides this testimony, the letter of instructions from the 
owner to the master also points to a direct voyage to Beau- 
fort. It begins by saying: ‘* You will proceed to Key West. 
On your passage down you may call off Beaufort, and if the 
port is not blocked you may go in.” Here in the form of a 
permission it is distinctly enunciated that his first port was to 
be Beaufort, and if he could not enter there, the letter pro- 
ceeds,to say that he may if he thinks proper return to Alex- 
andria, sell his cargo, and get a load of corn, in which case 
he is instructed in what manner to obtain funds. The letter 
at last says, If you go to Key West you must do the best 
you can as regards back freight, &c. From this it is clearly 
to be inferred that the master was first to go to Beaufort, 
and if he could not enter there to proceed next to Alexan- 
dria if practicable, and only in the last resort to go to Key 
West. Instructions are given as to obtaining a return cargo 
in case he should go to Alexandria or Key West, but none 
if he went to Beaufort. The owner himself, as well as the 
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master, had been to that place in the preceding voyage, and 
probably then made arrangements with consignees for another 
voyage. 

That the master understood his orders to be to go direct 
to Beaufort is apparent from his declaration to his mate after 
leaving Halifax. Beside this, there is a pregnant statement 
made by the master as to his interest. He at first says if he 
had made the voyage, he was, in addition to his wages, to 
have one-eighth of the vessel; and afterwards he says if he 
made a successful voyage he was to have one-eighth of her. 
Now why this extraordinary contingent compensation, unless 
for some extraordinary service? If the actual destination 
was to Key West, as represented by the papers, there could 
be nothing calling for the stimulus of so great a reward, and 
no profits could be anticipated which would warrant it. But 
if he should run a blockade both in and out, the skill, haz- 
ard, and profits might well warrant this extraordinary incen- 
tive and reward. 

I have adverted to this evidence of a false and deceptive 
destination merely as proof that the owner had such informa- 
tion and apprehension of a blockade as induced him to resort 
to these false representations for the purpose of deceiving 
the cruisers of the United States. 1 shall have occasion to 
return to this deception hereafter for another purpose. 

On her passage from Halifax to Beaufort the Revere was 
overhauled by the U.S. ship of war Preble. This was off 
Cape Hatteras, and, as the mate says, two days before the 
capture. 

The master says it was about sixty miles east of Hatteras, 
‘*and something like three days” before the capture. The 
log-book has not been found or accounted for. The mate is 
the more reliable witness. The officer of the Preble exam- 
ined the Revere’s papers, and the master says that the officer 
asked him if he was going into any of the places along there, 
to which he replied that he was going to Key West; that 
the officer told him that he could not go into any of the 
ports near there. The mate testifies that the officer ‘* told 
us the news, and that there was a blockade all along.” The 
Revere was permitted to proceed, and continued her voyage 
direct for Beaufort. When nearing that port for the pur- 
pose of entering it, she saw the Susquehanna about three 
miles off, and immediately put about to avoid her. About 
an hour afterwards, as the mate says, she was met and cap- 

















285 


Recent American Decisions. 


tured by the Cambridge, the Susquehanna being still in sight. 
The mate expressly says that the port was blockaded, and all 
agree that the ground of capture and detention was an at- 
tempted infraction of a blockade. I cannot doubt that there 
was at that time an actual and efficient blockade of the port 
of Beaufort. How long it had existed cannot certainly be 
determined. There is reason to believe that it was some 
time before this vessel left Halifax. But the force actually 
found before the port, and the notice given by the Preble, is 
satisfactory evidence that the blockade existed at the time she 
overhauled and examined the Revere. 

The second ground of defence relied upon is that this ves- 
sel had no warning endorsed upon her register, as set forth 
in the President’s proclamation of the 19th of April. 

The counsel for the captors has remarked that the procla- 
mation of the 27th says nothing of any warning. I do not 
think it necessary to consider the question raised by that sug- 
gestion, but shall examine the question upon the assumption 
that the ports of North Carolina are placed in the same con- 
dition as the ports of the States named in the prior proclama- 
tion. It is insisted by the counsel for the claimants that if a 
blockade actually existed, and this was known to the master 
and owner before the vessel left: Halifax, still she had a right 
to proceed to Beaufort, and was entitled to have a warning 
endorsed upon her register by a ship of war, and was not 
subject to capture unless she attempted to enter the port 
after such endorsement. 

In support of this proposition an argument of much force 
has been presented from the language of the proclamation 
and the decision of the Supreme Court in the Maryland Ins. 
Co. v. Woods, 6 Cranch 29, and other authorities cited by the 
counsel for the claimants. On the other hand it is contended 
that by the true construction of the proclamation only those 
who are ignorant of the blockade are entitled to the warning 
and endorsement. And that it is not to be presumed that a 
belligerent would gratuitously narrow his own rights to his 
own injury ; that by the law of nations this vessel had such 
information and notice as to preclude her from the right to 
inquire at the port and attempt to enter. 

This view is strengthened by the earlier part of the procla- 
mation, which declares that a blockade is set on foot in 
pursuance of the law of nations. The notice given to the 
world by Commodore Pendergrast evidently gives to the 
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proclamation the construction contended for by the captors. 
After referring to the proclamation, and stating that he had 
sufficient force for carrying it into effect, he says: ‘* All 
vessels passing the Capes of Virginia, coming from a dis- 
tance, and ignorant of the proclamation, will be warned off.” 
The world thus had notice that those only were to be warned 
who were ignorant. This question of a necessity of a warn- 
ing and endorsement came before the eminent Admiralty 
Judge in the Southern District of New York in the case of 
the Hiawatha, which had left the port of Richmond, and he 
held that previous knowledge of the blockade dispensed with 
the necessity of a warning. In the case of the brig Hallis 
Jackson, which was attempting to enter a blockaded port, 
the same learned judge, according to a newspaper report, 
said she was not entitled to be warned off, ‘‘ if approaching 
with intent to violate the blockade.” These and other cita- 
tions mace by the learned counsel for the captors, are 
weighty authorities. But I do not think it necessary to 
decide this question, because in the case now before me there 
is an element which has not been adverted to by the counsel 
for the claimant. 

He has contended that under the proclamation the Revere, 
with information of the existence of the blockade, had a right 
to sail directly from Halifax to this port, and to enter it, if 
not there warned off in the manner set forth in the proclama- 
tion; and that, until such warning, she was not liable to 
capture for an attempt to enter. 

Now, if a neutral can in any case claim this great indul- 
gence, it can only be when he has conducted with fairness. 
He certainly cannot be entitled to it when he has deliberately 
presented a false destination upon all the ship’s documents 
for the purpose of deceiving belligerent cruisers. 

Deceptive practices on the part of neutrals are anim- 
adverted upon, and penal consequences denounced, in the 
numerous cases cited by the learned counsel for the captors. 

Thus, if a neutral owner of a ship, or a part of a cargo, 
endeavors to cover enemies’ property, he forfeits his own as 
a penalty. Eenrom, 2 Rob. 1; Graaf Bernstof, 3 do. 110; 
Dos Hermanos, 2 Wheat. 76. 

A false destination always weighs against a neutral, and is 
oftentimes fatal. If the real voyage be of doubtful legality, 
and one to be carefully watched, a false destination is suffi- 
cient ground for condemnation. 
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In the Ebenezer, 6 Rob. 250, a neutral ship appeared by 
her papers to have been bound from Bordeaux to Embden, 
and then to have entered upon a new voyage to Antwerp. 
Sir William Scott thought that the voyage was substantially 
one from Bordeaux to Antwerp, and that the destination to 
Embden was held out for the purpose of deception, and he 
condemned the vessel and cargo solely on that ground. He 
did not deny the right of the neutral to go directly and 
avowedly from Bordeaux to Antwerp, but placed the con- 
demnation on the ground of the false representation by the 
papers. 

On page 256 he uses this language : ‘‘ It is said that there 
has been no fraud practised; that the parties were doing 
no more than they might have done in a direct way. But is 
it no fraud? Is it not rather a double fraud, to represent 
the voyage from Bordeaux to have been to Embden, and the 
voyage to Antwerp to have been from a neutral port? Is 
the holding out Embden as one of the terms of each voyage 
nothing to lull to sleep the suspicions of British cruisers ? 
And when I say suspicions I mean legal suspicions, as to the 
presumption of enemies’ property and the rules under which 
that presumption would become a subject of more rigorous 
investigation. Deceit was practised as to the destination ; 
and I must think a fraudulent deceit, for the express purpose 
of evading the jealousy and vigilance with which a direct 
destination in such a trade would have been considered. 1 
shall therefore reject this claim.” 

In the Carolina, 3 Rob. 75, a neutral shipped goods from 
Bayonne ostensibly to Altona, but really for Ostend. Sir 
William Scott refused to permit the shipper to go into evi- 
dence of his neutral character, by further proof, because of 
this false destination, and the property was condemned. The 
decision was not placed upon the ground that a direct voyage 
from Bayonne to Ostend was illegal. 

On page 77 he says: ‘* Had there been any fair contingent 
deliberative intention of going to Ostend, that ought to have 
appeared in the bills of lading. For it ought not to be an 
absolute destination to Hamburg, if it was at all a question 
whether the ship might not go to Ostend, a port of the 
enemy. There is then an undue and fraudulent concealment 
of an important circumstance which ought to have been dis- 
closed. 

The Phenix, 3 Rob. 186, is a case of false destination and 
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condemnation for that reason. So also the Star, an Ameri- 
can vessel, mentioned in the note, page 193. 

The following are also cases of false destinations : the Ameri- 
can, 3 Rob. 36; the Franklin, 3 do. 217. 

There are several other cases cited by the learned counsel 
for the captors, where the same doctrine is adverted to. 

This vessel, as we have seen, sailed directly from Halifax 
for a blockaded port, a voyage not only to be closely watched, 
but to be intercepted and prevented hy our ships of war. 

The master and owner having not only previous notice 
that a blockade was intended, but information that it had been 
actually established, inserted in all the vessel’s documents 
the false declaration that the voyage was to Key West, and 
this was done for the fraudulent purpose of deceiving belli- 
gerent cruisers. 

Nor is this all. That intended deception was actually 
consummated. When off Hatteras this vessel was over- 
hauled by the United States ship of war Preble. An officer 
was sent on board, who examined the papers and questioned 
the master as to the destination. All declared that she was 
bound to Key West; and thereupon the officer, after giving 
the master express notice that he could not go into any of 
the ports along there, permitted her to proceed. Now if the 
officer of the Preble had known the actual destination of this 
vessel, it would have been his duty to take effectual measures 
to prevent her reaching it, and it is to be presumed that he 
would have done so either by a formal warning and endorse- 
ment at the proper place, er by other effective means. This 
he omitted to do; and, deceived by false representations, 
written and verbal, permitted her to go on her way unaccom- 
panied and unpursued, and thereupon she continued her 
voyage direct for Beaufort, was captured in attempting to 
enter that port, and the owner now sets up the want of a 
formal warning as a defence. 

He thus asks the court to give him the fruits of his fraud 
and deception. 

His claim filed in this suit states that the Revere ‘cleared 
and sailed for Key West, on which voyage she was cap- 
tured.” Thus persistent has the claimant been in misrepre- 
senting the destination and character of this voyage. 

The vessel and cargo must be condemned. 
To avoid misapprehension, I would remark that as against 
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the rebels, the United States have both sovereign and belli- 
gerent rights. 

In establishing the blockade they have exercised only the 
latter, and I have dealt with the case before me accordingly. 
As a sovereign they might, by a municipal regulation, have 
interdicted all commerce with ports in the States of the insur- 
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Wintiiam 8S. Denny, Petitioner, r. CHARLES Mattoon, 
JUDGE, ETC. 


H. H. Crampervary, a claimant by purchase from the 
first assignees of Hl. D. Stone, intervening in aid of the 
petition. 

Auice C. Eare, a mortgagee of property derived through 
the first assignees, in aid of the same. 

E. B. Sropparp and J. H. CLark, second assignees of 
H. D. Stone; Beva J. Stone and H. D. Stone, opposed 
to the same. 

PresipENT, Directors, and Co. of the Grarron Bank 
opposed to the same. 

The case of Grafton Bank v. Bickford (13 Gray, 564,) has the effect of 
a judgment in rem, and is conclusive upon the rights of all parties claiming 
under the decree which it declares to be void, 

The effect of a prior decision of this court being to set aside certain 
proceedings in beacheeney as void, the statute of 1860, c. 78, cannot be 
held to give validity to such proceedings, because (1) this would be the 
exercise of judicial powers, by the legislature, to annul and reverse the 
decree of the court: and (2) because it would impair vested - by 
taking private property, without due process of law, against the will of the 
owner, 

Petition in the nature of an appeal from the decision of the 
acting judge of the insolvent court for Worcester county. 

The case of Grafton Bank v. Bickford, 13 Gray, 564, de- 
cided that the provision of the statute of 1856, c. 284, § 5, 
that, if any judge of insolvency *‘ shall from sickness, absence, 
or other cause, be unable to perform the duties required of 
him in any case arising within his jurisdiction,” such duties 
shall be performed by the judge of the adjoining county 
therein specified, applies only to the inability of an existing 
judge to perform the duties of his office, and not to a vacancy in 
such office occasioned by death or resignation ; and that there- 
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fore all proceedings had by Hon. Horace I. Hodges, judge of 
insolvency for Hampshire ‘county in the counties of Worcester 
and Franklin, while said office in those counties was vacant, 

were void. An injunction accordingly issued in that case, 
enjoining the assignees and the acting judge of insolvency for 
Worcester county from proceeding further in the case of 
Henry D. Stone, out of which said case arose. Upon this 
decision being made, new proceedings in insolvency against 
Stone were instituted, and new and different assignees chosen. 

Afterwards an act was passed by the legislature (1860, c. 
78), enacting that ** all proceedings here tofore instituted or 
had, in any case of insolvency within the counties of Wor- 
cester or Franklin, before Horace I. Hodges,” judge, ete., 
‘*so far as the same may want effect or validity , by reason 
that said Hodges had not jurisdiction or was not properly 
authorized to sit therein,” ** are hereby confirmed and the 
same shall be taken and deemed good and valid in law to all 
intents and purposes whatsoever.” 

Whereupon, W. 5S. Denny, a creditor, relymg upon the 
above act, brought his petition to the acting judge of insol- 
vency for Worcester county, [the vacancy for that county 
having been filled by the appointment of Hon. Henry Chapin, 
who was disqualified from acting in the present case by reason 
of interest,] praying that a sum of money then in the hands 
of the first assignees might be ordered to be distributed. 
This petition the acting judge [ Marroon J., who had been 
appointed to the vacancy in Franklin,] refused to grant, 
upon the ground that he had been previously enjoined, as 
above stated, by the supreme judicial court; and the peti- 
tioner made his further, and the present, petition to this 
court, praying that said judge might be ordered to distribute 
said funds, and that said injunction might be removed,—- 
which brought the question of validity of the act of 1860, 
c. 78, directly before the court. 

Upon notice to all persons interested, various parties in 
interest intervened, and were also heard. The hearing was 
in June last, in Boston, before the full court. 

Bicetow ©. J.—The petition in this case is brought 
under that provision of the statute by which a general 
superintendence and jurisdiction, as a court of chancery, is 
given to this court, of all cases arising under the insolvent 
laws. It is a proceeding: in the nature of an appeal from 
the adjudication of the judge of insolvency in the county 
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of Worcester, in refusing to act on a petition presented to 
him by the petitioner, in this case, on the tenth day of 
May, 1860. To understand the question presented for our 
consideration, it is necessary to recur to that original 
petition. By it, it appears that the petitioner was a credi- 
tor of one Henry D. Stone, that said Stone was declared 
to be an insolvent debtor on the petition of two of his 
creditors by the adjudication of Horace 1. Hodges, judge 
of the court of insolvency of the county of Hampshire ; 
that assignees of said Stone’s estate were duly chosen; 
that the petitioner had duly proved his debt against said 
Stone’s estate; that said assignees had received a large 
sum of money, above all expenses and charges, as the pro- 
ceeds of said insolvent estate, from which a dividend ought 
to be paid; upon these grounds, the petitioner prayed that 
said assignees might be ordered to pay a dividend on said 
estate, and that such proceedings might be had as were 
necessary in order that the funds in their hands might be 
duly distributed according to law. The judge of insol- 
vency to whom this petition was presented refused to grant 
the prayer thereof, and assigned as the reason for his 
refusal that he had been prohibited and enjoined by this 
court from proceeding farther under the warrant issued by 
said Hodges against the estate of said Stone, which pro- 
hibition and injunction were unreversed and still remained 
in full force. The object of the present petition is to ob- 
tain a decree of this court directing the judge of insolvency 
to proceed and hear the original petition, and to act there- 
on in such manner, that said assignees may be required to 
make due distribution of the funds in their hands among the 
creditors of said Stone, according to the provisions of the 
insolvent laws; and the petitioner avers, as the specific 
ground on which the prayer of his petition is founded, that 
an act has been passel by the legislature of the common- 
wealth, approved March 14, 1860, confirming all the pro- 
ceedings theretofore instituted before said Hodges, by 
reason whereof the injunction of this court should be dis- 
solved, and the said judge should be ordered to act further 
in said case. It is obvious from this history of the previous 
proceedings, that the scope of our present inquiry cannot 
be confined to the precise matter comprehended within the 
prayer for relief in the original petition, and the adjudica- 
tion of the judge of insolvency thereon. The case involves 
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other rights than those of the petitioner, and reaches be- 
yond the mere question of disposing in a proper manner of 
the funds in the hands of said assignees. These, it is true, 
are the matters more immediately and directly in issue, but 
they involve the broader and more general question of the 
validity of the original adjudication, by which said Stone 
was declared an insolvent, and his property was seques- 
trated and conveyed to said assignees, as well as the rights 
of all parties who claim titles or interests by sales, grants 
or conveyances derived from said assignees, or in any way 
arising or growing out of said insolvent proceedings. It 
was this view of the nature and effect of the present pe- 
tition, as operating to conclude the rights of all who might 
claim under the decree adjudging said Stone to be an in- 
solvent debtor, according to the principles stated in Mer- 
ram v. Sewall, 8 Gray, 327, which prompted us to give 
notice to all parties interested of the pendency of the 
present petition, so that the rights and interests of all per- 
sons, so far as they may be affected by the adjudication in 
the case, might be brought distinctly before us. 

In the consideration of the case, we have not deemed it 
necessary to pause to inquire whether there is any technical 
obstacle or difficulty in the way ef maintaining the position 
on the ground that the proper remedy, if any exists, is by a 
bill of review, and not by a proceeding like the present in 
the nature of a petition asking for specific relief under stat. 
1838, c. 163, § 18. The real merits of the controversy 
between the parties have been fully and ably discussed at 
the bar. We have found it necessary to consider with care 
the interesting and important questions which they involve, 
and having arrived at conclusions which seem to us to be 
decisive of the whole case, it has seemed to us inexpedient 
to allow an objection of a purely formal nature to stand in 
the way of stating the result to which our minds have been 
brought on the main point in issue. 

This court has already had occasion to decide, that the 
proceedings by said Horace I. Hodges, in issuing the war- 
rant against the estate of said Stone, and in adjudging him 
to be an insolvent debtor, were originally illegal and invalid, 
and the assignees of the estate of said Stone, who were 
chosen and appointed at a meeting of his creditors held in 
pursuance of said warrant and adjudication, have been, by a 
decree of this court, perpetually enjoined from any further 
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action in administering or disposing of the assets in their 
hands as assignees, or in any way intermeddling with his 
estate. The reasons on which that decision was founded are 
stated at length in Grafton Bank vy. Bickford, 13 Gray, 564. 
There would seem to be no room for doubt, that if the judg- 
ment rendered in that case is not invalidated or annulled, but 
still remains in full force, it constitutes a complete bar to the 
maintenance of the present petition, so far at least as the 
rights of parties and privies to it are involved in the present 
proceeding. It was in the nature of a judgment in rem, or 
like a decree in the case of a creditor's bill, by which the 
rights of all persons who are parties to the proceeding, or 
who might have become so, or who stand in the relation of 
privies to the subject-matter in controversy, are finally deter- 
mined. It settled conclusively the question of the invalidity 
of the proceedings by which Stone was adjudged to be insol- 
vent, and his estate was sequestrated and transferred to his 
assignees. Whatever may have been its effect on the rights 
of those who had no constructive notice of the pendency of 
that proceeding, or who were not so situated in relation to 
the question at issue as to be within the rule of equity by 
which the rights of those who are represented in a suit are 
held to be concluded, that judgment was certainly binding on 
the immediate parties to the present petition ; — on the peti- 
tioner, who was directly privy thereto as a creditor, and on 
the judge of insolvency and the assignees, who were respon- 
dents and duly served with notice. But we are strongly in- 
clined to the opinion that this was not the whole extent to 
which it operated on the rights of parties. It was a judicial 
determination by which it was adjudged once for all, that the 
decree by which the property of Stone was taken and con- 
veyed to his assignees was invalid. Wheelock vy. Hastings, 4 
Met. 504. The proceedings in insolvency were thereby 
declared void. It would seem to follow, that the rights of 
all persons claiming under or by virtue of said decree, or in 
privity with said assignees, were thereby conclusively and 
finally settled. Such, we are disposed to believe, must be 
the effect of that decree, if it be true that a judgment of this 
court on the validity of insolvent proceedings, when drawn 
in question on a petition in the nature of an appeal, is con- 
clusive as to the subject-matter of the appeal, that is, as to 
the validity of the sequestration of the debtor’s estate. Such 
we understand to have been the decision of the court in Mer- 
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riam vy. Sewall, whi supra. This result seems to flow neces- 
sarily from the nature of the proceeding. In the language 
of the learned counsel who appear in aid of the petition, 
‘sit would be intolerable if each creditor, or other party in 
interest, could maintain several distinct petitions, success- 
ively, to try and determine the same question.” If it be 
alleged that the former judgment, by which the proceedings 
in insolvency against said Stone were held void, cannot affect 
the rights of persons holding estates by grants, sales, or 
other conveyances from said assignees, because they did not 
become parties to that proceeding, and were not notified of 
its pendency, an appropriate and sufficient answer would 
seem to be, that such a defect in giving notice to parties in- 
terested might constitute an error in the proceedings, and 
furnish good ground for a rehearing of the case upon proper 
process, so far as it operated on the rights of parties to 
whom due notice was not given; but that it does not affect 
or impair the decree, so long as it remains unreversed and in 
full force, by which it has been determined that the property 
of said Stone was not legally vested in his assignees. The 
res judicata was the title to the estate of the debtor as affected 
by the insolvent proceedings. Although that decree may be 
subject to reconsideration and modification for error, either 
of fact or law, yet if it is still in force until changed or mod- 
ified on due proceedings had, it would seem that it must 
have the binding force and effect of a perfect judgment i 
rem. If this be not so, we do not see why the evils indicated 
in Merriam vy. Sewall would not follow in all cases where 
notice of the original proceedings was not given to all par- 
ties interested. The same question might be litigated anew 
in successive suits with different results. 

Such being the nature and effect of the judgment which 
has been heretofore rendered on the subject-matter in con- 
troversy in the present proceeding, the inquiry arises whether 
it has ceased to be a binding judgment, and is no longer 
conclusive on the rights of parties and privies. In consid- 
ering this question, it is to be borne in mind that the object 
of the present proceeding is not to reverse or correct the 
former decree as being erroneous by reason of defect or in- 
formality. The original validity of that judgment is not 
called in question by the petitioner or by any of the parties 
now before the court. Nor are we called on to decide 
whether this court has power for sufficient cause to revive 
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or rehabilitate proceedings in insolvency after a decree has 
been passed annulling or superseding them. The gist of the 
present inquiry is, whether the legislature by a statute con- 
firming proceedings which this court has adjudged to be 
void, and declaring that the same shall be taken to be good 
and valid in law, has the power to impair, set aside, or 
annul the force and effect of a judgment in its nature final, 
so that it can no longer be held to be conclusive on the rights 
of parties. Such is the effect which the petitioner seeks to 
give to st. 1860, c. 78. It is the sole ground on which the 
interposition of the court is asked in the present proceeding. 
The validity of the statute in its application to other cases 
or proceedings in insolvency is not now before us. The 
precise question is, whether it can be held to operate so as 
to confer a jurisdiction over parties and proceedings which it 
has been judicially determined did not exist, and give validity 
to acts and processes Which have been adjudged void. 

The statement of this question seems to us to suggest the 
obvious and decisive objection to any construction of the 
statute which would lead to such a conclusion. It would be 
a direct exercise by the legislature of a power in its nature 
clearly judicial, from the use of which it is expressly pro- 
hibited by the thirtieth article of the declaration of rights. 
The line which marks and separates judicial from legislative 
duties and functions is often indistinct and uncertain, and it 
is sometimes difficult to decide within which of the two classes 
a particular subject falls. All statutes of a declaratory na- 
ture, which are designed to interpret or give a meaning to 
previous enactments, or to confirm the rights of parties either 
under their own contracts or growing out of the proceedings 
of courts or public bodies, which lack legal validity, involve 
in a certain sense the exercise of a judicial power. They 
operate on subjects which might properly come within the 
cognizance of the courts, and form the basis of judicial con- 
sideration and judgment. But they may nevertheless be 
supported as being within the legitimate sphere of legislative 
action, on the ground that they do not declare or determine, 
but only confirm rights; that they give effect to the acts of 
parties according to their intent; that they furnish new and 
more efficacious remedies or create a more beneficial interest 
or tenure, or by supplying defects and curing informalities, 
in the proceedings of courts, or public officers acting within 
the scope of their authority, they give effect to acts to which 
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there was the express or implied assent of the parties in- 
terested. Statutes which are intended to accomplish such 
purposes do not necessarily invade the province or directly 
interfere with the action of judicial tribunals. But, if we 
adopt the broadest and most comprehensive view of the 
power of the legislature, we must place some limit beyond 
which the authority of the legislature cannot go without 
trenching on the clear and well-defined boundaries of judicial 
power. The wise and salutary provisions in our constitution, 
by which its framers sought to declare the distribution of the 
different powers of the government, and to keep them separate 
and distinct, is not a mere abstract truth. It is capable of 
a practical application, by which each department may be 
made to operate within its own appropriate sphere, so as to 
accomplish the great end of securing a government of laws 
and not of men. Although it may be difficult, if not impos- 
sible, to lay down any general rule which may serve to de- 
termine, in all cases, whether the limits of constitutional 
restraint are overstepped by the exercise by one branch of 
the government of power exclusively delegated to another, 
it certainly is practicable to apply to each case, as it arises, 
some test by which to ascertain whether this fundamental 
principle is violated. If, for example, the practical opera- 
tion of a statute is to determine adversary suits pending 
between party and party, by substituting in the place of the 
well-settled rules of law the arbitrary will of the legislature, 
and thereby controlling the action of the tribunal before 
which the suits are pending, no one can doubt that it would 
be an unauthorized act of legislation, because it directly 
infringes on the peculiar and appropriate functions of the 
judiciary. It is the exclusive province of courts of justice to 
apply established principles to cases within their jurisdiction, 
and to enforce their decisions by rendering judgments and 
executing them by suitable process. The legislature has no 
power to interfere with this jurisdiction in such manner as to 
change the decision of cases pending before courts, or to 
impair or set aside their judgments, or take cases out of the 
settled course of judicial proceeding. It is on this principle 
that it has been held, that the legislature has no power to 
grant a new trial or direct a rehearing of a cause which has 
been once judicially settled. The right to a review or to try 
anew facts which have been determined by a verdict or decree 
depends on fixed and well-settled principles, which it is the 
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duty of the court to apply in the exercise of a sound judg- 
ment and discretion. These cannot be regulated or governed 
by legislative action. Tuylor vy. Place, 4 R. I., 324, 337; 
Lewis v. Webb, 3 Maine, 326; De Chastelluxr v. Fairchild, 
15 Penn. 18. A fortiori, an act of the legislature cannot 
set aside or annul final judgments or decrees. This is the 
highest exercise of judicial authority. Lord Coke calls judg- 
ment and execution the ‘* fruit of the law.” To concede to 
the legislature the power to take them away or to impair 
their effect on the rights of parties would be to deprive the 
judiciary of its most essential prerogative. It could then no 
longer finally adjudicate and determine the rights of litigants. 
The will of the legislature would be substituted in the place 
of fixed rules and established principles, by which alone 
judicial tribunals can be governed. The power to correct 
errors and to revise and reverse judgments, which in the 
strictest sense of the word has always been deemed essentially 
judicial, would be transferred to the legislative branch of the 
government, even to the extent of controlling the final de- 
crees of the tribunal of last resort. It is obvious that such 
an exercise of authority would lead to the entire destruction 
of the order and harmony of our system of government, and 
to a manifest infraction of one of its fundamental principles. 
Indeed, it is difficult to see how the legislature could more 
palpably invade the judicial department and effectually usurp 
its functions, than to pass statutes which should operate to 
set aside or annul judgments of courts in their nature final, 
and which would otherwise be conclusive on the rights of 
parties. Upon this ground we are of opinion that the statute 
of 1860, c. 78, cannot be held to extend to a case like the 
present, in which a judicial decree declaring the proceedings 
void had been entered at the time of the enactment of the 
law. If such was the intent of the legislature in passing the 
act, it cannot be carried into effect, because it would operate 
to annul or reverse a final judgment of this court, which had 
conclusively settled the rights of persons who are parties and 
privies to the present proceeding. 

But there is another aspect of this case, which seems to 
us to be equally decisive against any construction of the 
statute under consideration, by which it could be held to 
apply to the proceedings in insolvency against Stone, so as 
to give them validity ab initio, and render it the duty of the 
court to revive them by a dissolution of the injunction now 
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in force. The first and essential step in all proceedings 
under the insolvent law, on which the validity of all acts 
and decrees in the sequestration of the estate and the ad- 
ministration of the assets of the debtor depends is, that 
there should be an adjudication concerning the condition or 
status of the debtor. He must be found to be insolvent 
within the legal signification of that word, in order that his 
property may be taken, the title thereto vested in the as- 
signees, and its proceeds be distributed among his creditors. 
Especially is this true, where, as in the case at bar, the pro- 
ceedings are in inritum, and no assent of the debtor, either 
expressed or implied, can be had or inferred to aid or con- 
firm the course of legal proceedings by which his right to 
his property was divested and appropriated to the payment 
of his debts. The determination of the question, whether a 
debtor is so situated in relation to his creditors as to be sub- 
ject in his person and estate to the provisions of the insolvent 
laws, is in its nature the exercise of a judicial power. © It is 
not to be settled arbitrarily or capriciously, but by the appli- 
‘ation of fixed rules and established principles to facts which 
may be proved. Nor is it to be determined as a matter of 
course on the mere petition of the debtor or of his creditor, 
but it must be the result of due inquiry sufficient to satisfy 
the discretion and convince the judgment of the officer of the 
law, in whom the authority and jurisdiction to decide the 
question has been duly vested. Until such adjudication, no 
proper foundation is laid on which proceedings in insolvency 
can be maintained, nor can the property of the debtor be 
said to have been taken from him by due process according 
to the law of the land. In the case at bar, there never has 
been any legal and valid determination that said Stone was 
insolvent at the time of the commencement of the original 
proceedings against him by his creditors. His condition and 
status at that point of time have never been adjudicated or 
passed on by any person of competent authority or jurisdic- 
tion. Such was the decision of the court when the validity 
of the proceedings was in controversy before us in Grafton 
Bank v. Bickford. It therefore follows that if he is held to 
be subject to the consequences which would follow from a 
proper and valid adjudication to take effect from the time 
when the first warrant was issued against his estate, it must 
be by force of the act of the legislature, which confirms the 
proceedings and declares them to be valid. It is, then, not 
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by an order or adjudication, made by competent authority in 
the due course of proceedings according to the standing law, 
that said Stone has been declared to be insolvent and _ his 
estate sequestered and vested in assignees, but by an act of 
legislation, operating retrospectively and purporting to give 
efficacy and validity to acts and processes which have been 
adjudged void. If such a statute does not constitute an ex- 
ercise of judicial power by the legislature, it is certainly a 
violation of another fundamental principle of the constitu- 
tion. It takes away from a subject his property, not by due 
process of law or the law of the land, but by an arbitrary 
exercise of legislative will. Under our constitution, the 
right of the legislature to interfere with vested rights and to 
deprive persons of their estate, is not left to implication. 
Not only is it declared to be an essential and inalienable right 
of every one ‘*to acquire, possess, and protect property,” 
but also by the twelfth article of the declaration of rights, 
the great principle is enunciated, that no subject shall be 
deprived of his property or estate but ** by the judgment of 
his peers or the law of the land.” The meaning of the lat- 
ter phrase, adopted as it was from magna charta, is well set- 
tled and familiar. As applied to civil rights and proceedings, 
it signifies ‘*due process of law” or ** by writ original of the 
common law,” 2 Ins. 45, 50. Or in other words, and in a 
more enlarged and comprehensive sense, it imports that no 
person shall be deprived of his right to his property by legis- 
lation merely ; but that it shall be done only according to 
general laws, after due inquiry, in a regular course of pro- 
ceeding according to prescribed forms, and with due oppor- 
tunity to parties for a hearing, before the matter shall be 
adjudged against them. It is by the law in its due and 
orderly administration through appropriate tribunals, and not 

by force of an act of legislation only, that the subject can be 

deprived of his property in the true sense of that clause of 
the constitution which secures to him the protection of ‘+ the 

law of the land.” 2 Kent Com. 13; Sedg. Const. Law, 

538; Taylor v. Porter, A Hill, 140; Wynehamer y. People, 

3 Kernan, 378; Hoke v. Henderson, 4 Dev. 15; Sohier v. 

Mass. Gen. Hospital, 3 Cush. 483, 493. In this sense it 

‘annot be said that Stone was deciared to be an insolvent 
debtor under the original proceedings instituted against him. 
Prior to the enactment of the statute, by which it is alleged 
that these proceedings were confirmed and made valid, there 
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had been no adjudication or decree by virtue of which his 
property had been taken from him, and the title to it passed 
to his assignees. It was still vested in him; he had the 
entire jus disponendi; his power over it was as perfect as if 
no warrant had been issued against him or his estate. 
Clearly this was so, after the proceedings had been ad- 
judged to be void by a decree of this court. It was then 
his property by force of a valid judgment im rem. It is 
therefore the effect of the statute by which, if at all, the 
property of Stone is taken from him or from those who claim 
under him; and this too, operating retrospectively and con- 
firming proceedings which had been previously adjudged void, 
which were commenced and prosecuted im invitum, and to 
which there is no assent by Stone or his grantees either ex- 
press or implied. How then can it be said that he was de- 
prived of his estate by due process of law or according to 
the law of the land? Is it not a case where an attempt is 
made to impair vested rights by taking property against the 
consent of the owner by the mere force of a legislative act ? 
There is a class of cases, the authority of which cannot be 
denied, by which it is settled that persons who take grants of 
property, which has been previously sold and conveved by 
deeds or under legal proceedings, which lack validity by 
reason of some omission or informality, hold subject to the 
right of the legislature to cure such errors or defects by acts 
of retrospective legislation. To such cases the salutary 
principle is applicable that the title to the property is deemed 
to have been vested, subject to the equity existing in the 
first purchaser, which the subsequent statute recognises and 
enforces. But it is a mistake to suppose that this case comes 
within that principle. No such equity existed against Stone. 
After the first proceedings were adiudged void, he and those 
claiming under him held the property by a title which was 
clear and unimpeachable, and which was subject to no right 
or claim in others which could be made valid, or which could 
support any equity which legislation might ripen into a 
paramount title against their consent. To say that a man’s 
property may be taken from him by force of an act of legis- 
lation, which attempts to confirm and give validity to pro- 
ceedings which have been previously adjudged void for want 
of authority and jurisdiction, is only to affirm that he may be 
deprived of his estate without due process of law. There is 
some show of reason for the doctrine, that defects and infor- 
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malities in legal proceedings may be supplied or cured by 
legislative enactment, so as effectually to divest titles to prop- 
erty even as against the original owners. But in such cases 
legislation finds its support and sanction either in the express 
or implied assent of the owner, so that the maxim vrolenti 
non fit injuria is applicable; or from the principle, that it 
only gives force and effect to the regular administration of 
the law through appropriate tribunals having jurisdiction of 
the subject-matter. Both, these elements are wanting in the 
vase before us. The proceedings against Stone were in invitum, 
and there is no proof of any assent by him to the sequestra- 
tion of his estate. They were not adjudged to be invalid by 
reason of any error or omission, but because there was an 
entire absence of any jurisdiction or authority to commence 
or conduct them at all. This, we think, is the vital distine- 
tion between this case and most of the cases cited by the 
counsel in support of the petition, in which the authority of 
the legislature to pass healing acts to confirm the equity of 
those holding under defective legal proceedings has been rec- 
ognised. No such equity can be set up under proceedings 
which were wholly without authority of law ; still less can it 
be asserted to support titles acquired under such proceedings 
after they have been adjudged void by the decree of a com- 
petent tribunal operating as a judgment im rem. 

It was suggested by the learned counsel who appeared in 
aid of the present petition, that the validity of the statute 
might be upheld and vindicated as a confirmation of the acts 
of a judge de facto. But the difficulty in the way of adopting 
this suggestion is, that it is founded on a misapprehension. 
The judge of insolvency for the county of Hampshire, so far 
as he undertook to act and to take jurisdiction of cases in the 
county of Worcester, was not, in the legal sense of the term, 
a judge de facto. He had no color or show of right to exer- 
cise the duties of the office. He did not act under any 
appointment or commission which conferred on him a title 
to perform official duties or hold jurisdiction of cases in that 
county. This was essential to give to him the character of a 
judge in fact. In the absence of any legal or prima facie 
right to fill the office, he was, within the legal signification of 
the word, a mere usurper or intruder, whose acts and doings 
were not even tolerably valid. Coolidge v. Brigham, 1 Allen, 
333 ; Fitchburg Railroad Co. v. Grand Junction Railroad Co., 
ibid. 552. It is not, therefore, a case where a statute was 
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designed to confirm the acts of an officer or magistrate who 
has exercised a jurisdiction to which he had an apparent valid 
right, by virtue of an appointment or election in which there 
was some defect or illegality. The act under consideration 
goes much further. It purports to give validity to the un- 
authorized acts of a person, who has exercised a jurisdiction 
to which it has been judicially determined that he had no 
claim or color of title. We do not mean to say that it is 
not competent for the legislature to pass statutes confirming 
acts of magistrates or other public officers, which were origi- 
nally void. On the contrary, there are many cases in which 
such legislation would not only be valid, but would operate 
with a most salutary and beneficial effect. Nor do we intend 
to be understood, that this statute may not render valid many 
of the proceedings which it was intended to confirm. But 
we do say, that we cannot give it effect where, as in the 
present case, it operates to annul or set aside the judgment 
of this court and to disturb vested rights by taking property, 
without due process of law, against the consent of the 


































owner. 

We do not think it necessary to examine at length the 
cases cited from our reports by the counsel who appeared in 
aid of the petitioners. None of them are directly in point 
on the questions raised in the present case. The leading 
ones are Walter y. Bacon, 8 Mass. 468; Patterson v. Phil- 
brook, 9 Mass. 151; Locke v. Dane, ibid. 360; Simmons v. 
Hanover, 23 Pick. 188. Of the first three it may be said 
that they are not very satisfactory, and certainly cannot be 
considered as an authority beyond the precise cases which 
they decide. When necessary, it may be proper to recon- 
sider them with care. But they do not decide that the legis- 
lature can confirm proceedings which have been adjudged 
void by the tribunal of last resort. No such question could 
arise in those cases, because the act which was then under 
consideration contained a proviso that it should not affect 
any suit in which final judgment had been rendered by this 
court. St. 1808, ¢. 92. In regard to the last-named case it 
is sufficient to say that the statute, the validity of which was 
there affirmed, in no way affected any vested right to prop- 
erty, and might well be sustained as affecting only a remedy 
and not a right. 

Petition dismissed. : 
George F. Verry, for Denny, petitioner. 
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George F. Hoar, for 1. H. Chamberlain. 
Sidney Bartlett and T. L. Nelson, tor Alice C. Earle. 
P. C. Bacon and F. H. Dewey, for E. B. Stoddard et al. 
2d assignees. 
Benjamin F. Thomas and Wm. F. Slocum, for Grafton 


Bank. 


Oxriver H. Bapceer, In Equity, vs. Bensamin 
G. BoarpMAn. 


D., the owner of adjoining lots of lands in Boston, conveyed one of the 
lots to B. by a deed containing the following clause : “ Subject to the fol- 
lowing restriction, that no outbuilding or shed shall ever be erected westerly 
of the main building of a greater height than those now standing thereon.” 
He afterwards conveyed the adjoining lot to R., and the premises came to 
the complainant by several mesne conveyances, in none of which was there 
any grant of the restrictions in the deed to B., nor any reference to their 
existence. After these conveyances, B. having obtained a release of the 
restriction from J)., was proceeding to build up a china closest and wash- 
room westerly of the main building, and upon the complainant’s filing his 
bill in equity to restrain him from so doing — it was Held, that the restric- 

*tion in the deed was a personal covenant merely, and that the bill must be 
dismissed. 

In 1843, one Downing owned three lots of land on 
Bowdoin Street, adjoining each other, with dwelling-houses 
erected thereon. In 1844 Downing conveyed to the respon- 
dent one of these lots with the building thereon, three stories 
high, and of brick. On the rear of this was a building ex- 
tending to the rear end of the lot, of one story in height, 
used for the purposes of a wash-room, &c.; but on the top 
of the end thereof, nearest to and adjoining the main building, 
was a second story, extending three feet from the rear wall 
of the main house, used in connection with one of the rooms 
of the second story of the house as a china closet. 

In Downing’s deed to Boardman, the following clause was 
inserted : ** Subject to the following restriction, that no out- 
building or shed shall ever be erected westerly of the main 
building of a greater height than those now standing 
thereon.” 

For some time after Downing had conveyed to Boardman, 
he (Downing) occupied his adjoining lot, and then conveyed 
it to one Roberts, from whom, by divers mesne conveyances, 
it passed to the complainant. In these conveyances there 
was no grant of any right to the restrictions contained in the 
deed to Boardman, nor was there any reference whatever to 
their existence. 
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Prior to the filing of this bill, but after Downing had sold 
both the lots, the respondent procured from Downing a re- 
lease of this restriction, and then proceeded to build up both 
the china closet and the wash-room; and to restrain him 
from doing this this bill was filed, in which the complainant 
claimed that an easement for light and air was created over 
Boardman’s land in favor of the complainants. This the 
respondent denied, and also denied that either the china 
closet or the wash-room were outbuildings. 

The opinion of the court, as follows, was drawn up by 

LBicetow C. J.—The infirmity of the plaintiff's case is 
that there is nothing from which the court can infer that the 
restriction of the deed from Downing to Boardman was in- 
serted for the benefit of the estate now owned by the plaintiff. 
If it appeared that the parties to that conveyance intended to 
create or reserve a right in the nature of a servitude or ease- 
ment in the property granted which should be attached to 
and be deemed an appurtenance of the whole of the remain- 
ing parcel belonging to the grantor, of which the plaintiff's 
land forms a part, then it is clear, on the principles declared 
in the recent decision of Whitney v. Union Railway Co., 23 
Law Reporter, 401, the plaintiff would be entitled to insist 
on its enjoyment, and to enforce his right by a remedy in 
equity. But there is an entire absence of any language in 
the deeds, under which the parties claim, from which it can 
be fairly inferred, that the restriction in the deed to the de- 
fendant against erecting his building above a certain height 
was intended to enure to the benefit of the estate now owned 
by the plaintiff. The restriction is in the most general terms, 
and no words are used which indicate the object of the 
grantor in inserting it in the deed. Nor is there any lan- 
guage in the deeds under which the plaintiff claims title 
which refers specifically to this restriction, or from which any 
intent is shown to annex the benefit of the particular restric- 
tion to the plaintiff’s estate. Generally, where such a right 
or privilege is reserved, the purpose intended to be accom- 
plished by it is stated m the conveyance, or can be gathered 
from a plan referred to therein, or from the situation of the 
property with reference to other land of the grantor. All 
parties then take with notice of the right reserved, and the 
burden or easement imposed. But the conveyances in the 
present case contain no such clause, nor is there anything in 
the terms of the grant or in the circumstances surrounding 
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the parties, when it was made, to lead to an inference in 
favor of the claim set up by the plaintiff. For aught that 
appears, it might have been intended by the parties for the 
benefit of the grantor only, so long as he remained the owner 
of any of the land of which that conveyed to the plaintiff 
originally formed a part. However this may be, it is certain 
that the defendant took his grant without any notice, either 
express or constructive, that this restriction was intended for 
the benefit of the plaintiff’s estate. This is the material dis- 
tinction between the case at bar and that of Whitney vy. Union 
Railway Co., ubi supra, and it is vital to the rights of the 
parties, because, as the case stands, the plaintiff is not 
entitled to avail himself of the equitable principle, that the 
defendant has taken his estate with notice of a stipulation for 
the benefit of the estate now owned by the plaintiff, which in 
equity by accepting the grant the defendant would be bound 
to observe. We are therefore of opinion that the clause in 
the deed to the defendant creating the restriction on the 
enjoyment of his estate must be construed as a personal 
covenant merely, with the original grantor, which the plain- 
tiff cannot ask to have enforced in this suit. 

Bill dismissed with costs. 

John A, Andrew, for complainant. 

John A. Loring, for respondent. 
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[The following cases are from 29 Connecticut Reports, soon to be published.) 


ABATEMENT. — Where the pendency of another suit was 
pleaded in abatement, and it appeared that a prior suit had 
been brought for the same cause of action, and was pending 
when the second suit was brought, which prior suit was no 
otherwise defective than in the misjoinder of counts in the 
declaration, it was held that the writ in that suit could have 
been amended by striking out one of the counts, and that the 
suit therefore was not to be regarded as an ineffective one, 
and that consequently the second suit was a vexatious one, 
and abateable on the ground of the pendency of the other. 
— Prosser v. Chapman, 515. 
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AccePTANcE OF Goops. —1. Where, upon an order for 
goods, a part only are sent, the purchaser is not bound to 
accept them; but if he accepts them, he is liable to pay for 
them in the same manner as if the whole were sent.— Downs 
v. Marsh, 409. 

2. And if they in fact come into his hands and use, the 
law implies a promise to pay for them, independently of the 
express contract. — Ibid. 

3. And the circumstances may be such as to require the 
purchaser, if he does not wish to accept the goods sent, to 
give notice to that effect to the seller. — Jhid. 

4. The defendant ordered a quantity of pumps and _pipe- 
boxes of the plaintiffs, who soon after sent on the pumps by 
railroad, and a letter inclosing the bill by mail. The bill 
was made out against the defendant, and included the pumps 
only. The letter was as follows : — ‘+ The above pumps we 
have sent to you by railroad per your order. We should 
have sent the balance of the order, if we had not received a 
letter from W., who informs us that he has bought your 
stock and business, and requests us to forward the pumps, 
but does not say anything about the pipe-boxes. We wish 
you would say to him that we should like to sell him pipe- 
boxes ; also that he may deduct 5 per cent. from the bill 
inclosed, and remit the money by mail.” The defendant re- 
ceived the letter and at once handed it over to W., but 
neither the defendant nor /V’. answered it. Held, 1. That 
the plaintiffs did not by this letter consent to accept W. as 
their debtor in the place of the defendant. 2. That the de- 
fendant, by not answering the letter, had accepted the pumps, 
and was liable for them in the same manner as if the order 
had been fully complied with. — Ihid. 





Account. —1. Where there are mutual accounts the credits 
on one side are applied to the extinguishment of debits on 
the other as payments intentionally made thereon, and not as 
the set-off of one independent debt against another.— Sanford 
v. Clark, 457. 

2. Where, however, services were rendered upon a special 
promise of the party requesting them to pay for them in cash, 
and the latter had an account against the person rendering 
the services, it was held that the law would not apply them 
on the account. — Ibid. 


ADVERSE Possession. — 1. The doctrine of adverse pos- 
session is to be taken strictly. Such a possession is not to 
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be made out by inference, but by clear and positive proof. 
Every presumption is in favor of possession in subordination 
to the title of the true owner.—Huntington v. Whaicy, 391. 

2. No title by such possession can be acquired unless the 
party has the actual use and occupation of the land, nor 
unless the owner has so lost his possession that he can main- 
tain an action to recover it. — Ibid. 

3. Where the divisional fence between the lands of A and 
B was a stone wall, three feet wide, set wholly on the land 
of A, and B had for more than fifteen years held exclusive 
possession of his own land up to the wall, treating the centre 
of the wall as the dividing line, and believing it to be so, but 
with no knowledge of such claim on the part of A, and no 
other possession of the ground covered by the wall, it was 
held that there was not a sufficient adverse possession to vest 
in B a title to the centre of the wall. — Ibid. 


ARBITRATION. — 1. The fact that a submission to arbitra- 
tion is under seal, does not make it necessary that the award 
should also be under seal. It is never necessary that an 
award should be under seal unless it is required by the terms 
of the submission or by statute. — White v. For, 570. 

2. A submission, not required by statute to be under seal, 
was signed by an agent under seal. Held, that it was not 
necessary that the authority of the agent should be under 
seal, — Ibid. 

3. Sundry mutual claims were submitted to arbitration by 
the defendant and the agent of the plaintiff, and the defendant 
was fully heard before the arbitrators, who made an award 
against him. Held, in a suit on the award, that the de- 
fendant was estopped from denying the validity of the award 
on the ground that the agent of the plaintiff was not author- 
ized to make the submission. — Jhid. 

4. Where a lessor and lessee agreed in writing that the 
lessee should leave the leased premises at the end of the year 
and relinquish a remaining year of his lease, and submitted 
to arbitration the question what damages the lessor should 
pay the lessee for so doing, and the arbitrators awarded a 
certain sum to be paid at the end of the year, it was held 
that the award was not conditional on the lessee’s leaving the 
premises according to the agreement. — Ibid. 


Banxk.—1. A bank was fraudulently got up, under a 
lawful charter, by parties who induced the defendant to sub- 
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scribe for a portion of the stock, representing to him that his 
subscription would be merely nominal, and that he would not 
be required to pay for the stock. The bank was organized, 
issued a large amount of bills, and soon after failed and went 
into the hands of receivers for the benefit of its creditors. In 
a suit brought by the receivers in the name of the bank 
against the defendant upon his subscription, it was held that 
he could not avail himself, in defence, of the fraudulent 
character of the bank, or of the misrepresentations under 
which he had been induced to subscribe for the stock. He 
with his associates constituted the bank, and he therefore 
shared with them in the fraud of the bank on the public. 
— Litchfield Bank vy. Church, 137. 

2. The defendant’s subscription was made in his name by 
an attorney, under a power authorizing him to subscribe for 
one hundred shares of the stock, and to do whatever was 
necessary to be done in the premises. The charter required 
that, at the time of subscribing, ten per cent. should be paid 
to the commissioners. The defendant furnished the attorney 
with no funds for this payment, and gave him no express 
authority to make it, but the payment was in fact made by 
the attorney, with funds furnished him by other parties for 
whom he was acting. Held, that the power of attorney 
authorized such payment, and that the subscription became 
by the payment a valid one. — Jbid. 

3. The charter provided that a board of commissioners 
named therein, should receive subscriptions to the stock of 
the bank, and should apportion the stock among the sub- 
scribers, holding a public meeting for the purpose, and certi- 
fying their result in a manner specially provided. Among 
the subscriptions received and allowed by the commissioners, 
was one for one hundred shares, in the name of J. 2. H. by 
‘KE. L. H., attorney.” J. R. H. was the wife of E. L. H. 
The defendant claimed that this subscription was invalid, and 
that by reason thereof his own subscription was not binding, 
and the organization of the bank never legally perfected. 
Held, 1. That the decision of the commissioners that the 
whole amount of the stock was legally taken, was final upon 
the question whether the bank was in that respect legally 
organized. 2. That even if the subscription in question was 
not a valid one, it did not render the defendant’s subscription 
invalid ; but that such a subscription was, not necessarily an 
invalid one. 3. That the defendant ought to haye objected 
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to the subscription before the commissioners, and not having 
done so, could not make the objection here. 4. That so far 
as the question pertained to the legal capacity of the bank to 
sue, it could not be made on the general issue. — bid. 

4. The defendant gave his note to a bank for five shares 
of its stock, transferred to him, under an arrangement with 
the bank soon after its organization, by one of the original 
subscribers to its stock. The defendant was induced to take 
the stock and give his note by fraudulent representations of 
the agents of the bank as to its condition. The bank soon 
after failed and went into the hands of receivers for the 
benefit of its creditors, its assets being insufficient to pay the 
bill-holders. In a suit brought by the receivers on the note, 
it was held that the defendant could set up by way of defence 
the fraudulent representations of the bank and the want of 
consideration, as well against the receivers as against the 


bank itself. — Litchfield Bank vy. Peck, 384. 


Brits oF ExcHanGeE AND Promissory Notes.— 1. The 
defendant was indorser of a bill of exchange drawn by 4 on 
B and accepted by B. Notice of the non-payment of the 
bill by the acceptor was sent to him, which described the bill 
as ** drawn by you,” and wholly omitted the name of the real 
drawer, but otherwise described the bill correctly and as 
indorsed by the defendant. Held, that the notice was suffi- 
cient to charge the defendant, in the absence of proof on his 
part that he had drawn any such bill, or that he had indorsed 
any other paper of the same general description which could 
have been mistaken by him for the bill in question. — Gill v. 
Palmer, 54. 

2. Where an indorser takes up a promissory note, after it 
has been dishonored, by paying the amount of it to the 
holder, the transaction is in effect a re-purchase of the note, 
and not a payment of it, and the indorser becomes vested 
again with all the rights which he formerly had against prior 
parties on the paper. — French v. Jarvis, 347. 

3. Where a note, negotiated before due, is further nego- 
tiated after it has been dishonored, the holder takes the legal 
title, and can maintain a suit upon it in his own name, in the 
same manner as if he had received it before it was due. — 
Ibid. 

4. And it is not necessary that such a holder should make 
a new demand upon the maker for payment, and give notice 
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of non-payment to the indorsers. The original demand and 
notice enures to the benefit of all subsequent holders. — Ibid. 

5. Where a note, after it was dishonored, was delivered 
by the holder, indorsed in blank by the payee, to an agent of 
the holder to collect, under an agreement that the agent 
should search for property upon which to secure the note, 
and should bring any necessary suit in his own name, and 
compensate himself for his services and expenses out of the 
money collected, and on these facts the court below found 
that the legal title was conveyed unless the law was so that 
it could not be conveyed in such a manner and for such a 
purpose, it was held that there was no legal difficulty in the 
way of such a result. — bid. 

6. A party who receives an indorsed negotiable note before 
maturity, as security for an antecedent debt, is a bona fide 
holder, and as such can collect the note from an accommoda- 
tion indorser. — Bridgeport City Bank v. Welch, 475. 

CONDITIONAL SALE. — A leased to B certain personal 
property, with an agreement to sell the same to him on pay- 
ment of the price, which was agreed upon; the title until 
such payment to remain in A. A part of the price was paid 
at the time in cash, and the negotiable notes of B given for 
the balance, which he finally failed to pay. Held, that the 
title remained in A, and that a party to whom B pledged the 
property while he had possession, and who had no knowledge 
of A’s interest in it, acquired no title which was valid against 
that of A. — Cragin v. Coe, 51. 

Contract. —The plaintiff agreed to sell the defendants 
a quantity of tobacco of a stipulated quality, to be delivered 
to an express company in New York, for transportation at 
the expense of the defendants to their place of business in 
Chicago. The tobacco was so delivered, of the quality 
agreed, and properly packed. Two days after, the plaintiff 
wrote the defendants, informing them of the delivery of the 
tobacco, and closing his letter as follows: ‘‘ If this should 
not be satisfactory to you I will send you any article you 
may deem necessary.” Held, that the plaintiff did not 
thereby give the defendants the right to refuse to receive the 
tebacco, on its arrival at Chicago, if it should have been 
damaged on the way. — Loomis v. Corbin, 60. 


Court.—The superior court was adjourned from the 
court house to a hotel in the same town, where one of the 
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jurors was sick, for the purpose of taking the verdict ; and 
the jury was there empanneled and the verdict taken. Held, 
that it was lawfully done. — Litchfield Bank v. Church, 137. 


Foreign SoverREIGNTY. — Whether the British govern- 
ment, having attachable property in this State, could be sued 
in our courts; Quere. The court inclined to the opinion 
that it could not. — Rowan v. Sharps’ Rifle Mfg. Co., 283. 


Fraups, Statute or. — 1. The defendants made an oral 
contract with the plaintiff to deliver to him one hundred sew- 
ing machines of a certain description, at a time and place 
designated, upon condition that a part of them, not then 
finished, should be completed in season by a person who was 
making them for the defendants. The defendants were not 
manufacturers of sewing machines, but had fitted up a shop 
for their manufacture, and had contracted with a third party 
to occupy the shop and make machines for them at a certain 
price each, they furnishing the shop-room, materials and 
tools. At the time of the contract they had on hand thirty- 
six completed, which the plaintiff agreed to take, and the 
remaining sixty-four were in the process of manufacture in 
the shop; and the whole were to be boxed by the defendants 
and delivered together. Held, that the contract of the de- 
fendants was a contract for the sale and not for the manu- 
facture of the machines, and was within the statute of frauds. 
— Atwater v. Hough, 508. 

2. Held also, that if the contract was to be regarded as to 
the sixty-four machines not completed, as a contract to man- 
ufacture and not merely to sell, yet as the contract was an 
entire one, and, as to the thirty-six machines completed, was 
clearly a contract to sell, and within the statute of frauds, 
the whole contract was brought within the operation of the 
statute. — Ibid. 

3. Held also, that the work to be done by the defendants 
in boxing the machines and in transporting them to the place 
of delivery, did not prevent the operation of the statute 
upon the contract. — Ibid. 


Hieguways.—1. The acceptance which is necessary to 
the establishment of a highway by dedication, is the act of 
the public in using it as a highway, not of the town in re- 
pairing, or in some other mode adopting it. — Green v. Town 


of Canaan, 157. 
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2. Except in the case of highways laid out by selectmen, 
which towns are expressly authorized by statute to accept, 
towns, as such, have nothing to do with the acceptance of 
highways. — Ibid. 

3. Evidence, therefore, that a highway dedicated by the 
owners of the land is necessary to the public convenience 
and is used as a highway by the public, even in the absence 
of all evidence that the town has accepted the road, is admis- 
sible for the purpose of showing that the highway is an estab- 
lished one, which the town is bound by law to repair. — Ibid: 

4. The force of such evidence must depend on the char- 
acter and extent of the public use. — Jbid. 

5. Railroad corporations have power, in connection with 
the owners of the fee, to dedicate for a public highway lands 
taken by them under their charters, where there is nothing in 
their charters to forbid it. — Ibid. 


InsuRANCE. — 1. An applicant for insurance had de- 
scribed the property in a written application as ‘‘ his house,” 
and it was so described in the policy. The policy contained 
the following condition: ‘If the interest in the property to 
be insured is not absolute, it must be so represented to the 
company, and expressed in the policy in writing; otherwise 
the insurance shall be void.” The legal title to the property 
was in another party, with whom the insured had, at the 
time of the application, made a parol contract for its pur- 
chase, for a price agreed upon, which the insured had agreed 
absolutely to pay, and a part of which he had paid, and the 
insured had entered into possession as purchaser, and had 
made valuable improvements on the property. Upon the 
claim of the insurance company, in a suit on the policy, that 
the insurance was void by reason of the omission of the 
insured to state in his application the condition of the title, 
the court charged the jury that the plaintiff was to be re- 
garded as the owner of the property, if he had the equitable 
title, and his interest was such that the less would fall on 
him if the property was destroyed. Held, that the charge 
was correct. — Hough vy. City Fire Ins. Co., 10. 

2. That is to be regarded as an absolute interest, which is 
so completely vested in the party owning it that he cannot 
be deprived of it without his consent. — Mid. 

3. In the above suit the plaintiff offered parol evidence to 
show that he stated to one H., an agent of the defendants, 




















Monthly Digest of Recent American Decisions. 313 


the exact facts as to the state of his title, and that H. filled 
out the application in his own language. Held, 1. That the 
evidence was not inadmissible on the ground that the parol 
statement was merged in the written one, since, so far as the 
latter varied from the former it was the defendants’ own 
mistake, of which they ought not to be allowed to take 
advantage, and which ought not to debar the plaintiff from 
showing that the statement which he actually made was in 
accordance with the truth. 2. That it was also admissible 
as showing that the parties, upon the statement of the facts, 
agreed to consider and describe the property as the property 
of the plaintiff. 3. And further, that, as the interest of the 
plaintiff was in fact absolute, the condition of the policy, 
which required a statement of it in writing only where not 
absolute, did not apply. — hid. 

4. The defendants claimed that H. was their agent only 
for certain definite purposes, and that he had no authority as 
such to fill out applications for parties applying for insurance. 
The defendants had recognized him in their policies as their 
agent, but there was no written evidence of the extent of his 
authority. Upon all the evidence, the court submitted the 
question as to the extent of his authority, wholly as one of 
fact, to the jury. Held, that this course was correct. — Ibid. 

5. A ‘*survey” embraced in the application, contained the 
following interrogatory: ‘‘ How are the several stories oc- 
cupied?” which the applicant had answered as _ follows: 
‘*Unoccupied, but to be occupied by a tenant.” The policy 
contained the following condition: ** When a policy is issued 
upon a survey and description of the property, such survey 
and description shall be deemed to be a part of the policy, 
and a warranty on the part of the assured.” Held, that the 
answer was not to be considered as a stipulation that the 
house should be occupied by a tenant, but as a reservation 
on the part of the applicant of the right to have it so occu- 
pied, and to avoid the inference that it was to remain un- 
occupied. — Ibid. 

6. The plaintiff, however, offered evidence to prove that 
he had made all reasonable effort to let the premises, from 
the time of the insurance in January, down to the time of 
the fire in September following, but without success; and 
the court instructed the jury that, even if the answer was a 
stipulation that the house should be occupied by a tenant, 
yet, as no time was specified when such occupancy was to 
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commence, the warranty would not be broken if such occu- 
pancy was procured w ithin a reasonable time, and left it to 
them as a question of fact upon the evidence whether the 
stipulation was broken by a non-occupation beyond a reason- 
able time. Held that this instruction was correct. — Jbid. 

7. The plaintiff was insured in a mutual insurance com- 
pany, by a policy which contained an express condition that 
the provisions of the by-laws should be a part of the contract 
of insurance. The by-laws provided that the written appli- 
‘ation for insurance should be a part of the policy and should 
be held to be a warranty on the part of the insured, and that 
the policy should be void unless the true title and interest of 
the insured were stated in the application and all incumbran- 
ces on the property disclosed, and unless the applicant should 
make a true statement of all facts inquired for in the appli- 
cation. ©The application contained the following inquiry : 
‘* Whose is the property insured, and is it incumbered, and 
for how much? state the true title and interest.” To this 
the plaintiff had replied: ‘*Owned by me; incumbered to 
several ; about $6,000.” There were in fact mortgages on 
the property to the amount of $13,000, and the plaintiff had 
conveyed all his remaining interest to his brother by an abso- 
lute deed, both the deed. and the mortgages appearing on 
the public records. The mortgages, however, beyond the 
$6,000, and the deed to the plaintiff’s brother, were given 
without consideration and for the purpose of defrauding 
creditors, and the brother had agreed to reconvey the title 
whenever requested. Held, 1. That the answer of the 
plaintiff was to be taken as a warranty. 2. That the con- 
veyances being good between the parties, the property was 
to be considered as incumbered beyond the amount stated by 
the eee and the plaintiff as having no title or insurable 
interest. 3. That there could therefore be no recovery on 
the policy. — Treadway v. Hamilton Mutual Ins. Co., 68. 

8. Held also, that the representation of the plaintiff with 
regard to the ownership of the property by him, was not 
relieved by the fact that the deed to his brother was made 
and placed on record without the knowledge of the latter, 
and that on being informed of the fact the grantee at first 
refused to receive it, and afterwards only agreed that the 
title might remain in him to be reconveyed whenever the 
plaintiff should desire; the deed being good between the 
parties, and the right to a reconveyance being one which a 
court of equity would not enforce. — Ibid. 
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9. The insurance company being a mutual one, and the 
plaintiff by insuring therein becoming a member of the cor- 
poration, he was bound, aside from the express provision of the 
policy, to take notice of the by-laws of the company. — Ibid. 

10. An insurance policy purported to insure S. upon cer- 
tain property described as his; the amount, in case of loss, 
to be paid to JV. In an action of assumpsit on the policy, 
brought by /V. against the insurance company, it was held 
that parol evidence was not admissible to show that W. was 
the real party to the contract, that the defendants had agreed 
to insure a mortgage interest held by him and undertook to 
do so by the policy, and that they contracted with him by 
the name of S.— Woodbury Savings Bank y. Charter Oak 
Ins. Co., 374. 

InrerEstT. — A railroad company, by authority of the 
legislature, issued bonds, payable at a future time, with 
interest payable semi-annually, at the rate of seven per cent. 
The bonds became due and remained unpaid. Held, that 
the damages to which the holders were entitled for the deten- 
tion of the principal after it became due, were to be esti- 
mated at the contract rate of seven per cent., and not at the 
legal rate of interest, six per cent. — Beckwith v. Trustees of 
Hartford, Providence and Fishkill R.R., 268. 

Lien. —S., in 1855, agreed to transfer to G. thirty 
shares of insurance stock to secure G. for certain liabilities 
assumed for him, and delivered to him a certificate for the 
stock and a power of attorney to transfer it. . held these, 
without making any transfer on the books of the company, 
where alone a legal transfer could be made, and without 
giving notice to the company, until August, 1857, when the 
insurance company having made a dividend in stock, which 
required a change of certificates, S. procured the certificate 
from G., for the purpose of exchanging it, and promised to 
transfer the stock to him on the books of the company, and 
bring him a certificate in his own name for the same. 8S. 
failed to make the transfer and to deliver the certificate, and 
in January, 1858, went into insolvency. Held, that G. had 
no lien upon the stock which was valid against the trustee in 
insolvency. — Shipman v. tna Ins. Co., 245. 


MASTER AND SERVANT. —1. An employee cannot re- 


cover for an injury suffered in the course of his employment 
from a defect in the machinery used by his employer, unless 
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the employer knew or ought to have known of the defect, and 
the employee did not know of it or had not equal means of 
knowledge. — Hayden vy. Smithville Manufacturing Co., 548. 

2. Every employer has a right to judge for himself how 
he will carry on his own business, and workmen, having 
knowledge of the circumstances, must judge for themselves 
whether they will enter his service. — Ibid. 

3. Where a boy ten years of age was employed in a 
factory, and was injured by being caught i in machinery which 
it was claimed ought to have been covered in such a manner 
as to prevent such an accident, it was held that the question 
whether at his age he had a sufficient understanding of the 
hazards of the employment to bring him within the general 
rule, was one of fact to be decided by the jury. — hid. 

4. An action on the case for negligence is a proper form 
of action in such a case. — Ibid. 


NEGLIGENCE. —1. The rule that a party who would 
recover for an injury caused by the negligence of another, 
must show that his own negligence has not contributed to 
cause the injury, is a stern and unbending rule, which has 
been settled by a long series of adjudged cases. — For vy. 
Town of Glastenbury, 204, 

2. The inquiry whether, in a particular case, a party con- 
ducted with ordinary care, always involves the consideration 
of the difficulties and obstacles to be encountered, his knowl- 
edge of their existence, and his means and power to overcome 
them ; and if men of ordinary prudence would regard the abil- 
ity of the party insufficient for the purpose, without hazard, 
there is want of ordinary care in making the attempt. — Ibid. 

Two women attempted to drive over a causeway laid 
across a cove, and leading to a ferry in the Connecticut river. 
There was a freshet in the river, and the water was rising 
rapidly, and already covered the causeway. The water was 
also very turbid, and there was a strong current through the 
cove. ‘The causeway was twenty-five rods long and nineteen 
feet wide, and there was a bridge about nine rods from the 
entrance, raised above the level of the causeway, and then 
standing above the water. The women lived in the neighbor- 
hood and were acquainted with the road. Before driving on 
the causeway they inquired of a woman who lived close by, 
whether she should dare to cross, to which she replied that she 
should not unless she had a very gentle horse. The women 
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drove in and reached the bridge, the water rising to the hubs 
of the four wheels of the wagon. Here they stopped for a 
while, and could easily have obtained assistance to enable 
them to turn back. Beyond the bridge there was nothing 
visible to indicate the line of the road. They passed on, 
soon became alarmed and bewildered, and drove off the 
causeway, and one of the women was drowned. In a suit 
brought by her administrator against the town, to recover 
damages for the injury, on the ground that it was caused by 
the negligence of the town in not keeping up a railing along 
the causeway, and in which the jury rendered a verdict 
for the plaintiff, a new trial was granted for a verdict against 
evidence, on the ground that the deceased had been guilty of 
want of ordinary prudence in attempting to pass over the 
causeway in such circumstances. — Ibid. 

NeGro. — A quadroon, or person having one-fourth negro 
blood, is a ‘* person of color,” within the meaning of the act 
(Rev. Stat., tit. 55, § 6,) which exempts from taxation the 
property of persons of color. — Johnson vy. Town of Norwich, 
407. 


Statutes. — A statute provided that every person who 
should commit manslaughter should suffer imprisonment in 
the state prison for not less than two nor more than ten 
years. A later statute repealed this, and provided that every 
person who should commit manslaughter should suffer im- 
prisonment in the state prison, or county jail, for a term not 
exceeding ten years. Held, that a person who committed the 
crime of manslaughter while the former statute was in force, 
could not be convicted and punished for the offence after the 
enactment of the latter statute. — State v. Daley, 272. 


SurvivaL or Action. —1. The statute (Rev. Stat., tit. 
i, § 83,) provides that ‘* actions for injuries to the person, 
whether the same do or do not result in death, shall survive 
to the executor or administrator.” Whether, under this 
statute, an action can be maintained where the death was 
instantaneous: Quere. Murphy v. New York §& New Haven 
R. R. Co., 496. 

2. An administrator brought an action against a railroad 
company for its negligence in running its cars, by means of 
which the intestate was run over and killed. On a hearing 
in damages the court found that the death was not 
instantaneous, but that there was a brief period of suffering, 
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and assessed damages for the blow and the pain suffered, and 
in view of the negligence of the defendants assessed punitive 
damages. Held, on a motion of the defendants for a new 
trial—1. That this court could not review the finding of 
the court below, as to the death not being instantaneous. 
2. That there was no error in the assessment of punitive 
damages in such a case. — Ibid. 


NOTICE OF NEW PUBLICATION. 


REPORTS OF CASES ARGUED AND DETERMINED IN THE SUPREME JUDICIAL 
Court or MassacHusetrs. By Charles Allen. Volume 1., pp. 657. 
Boston : Little, Brown & Company. 1861, 

This volume contains the reports of cases argued and determined in the 
Supreme Judicial Court for the counties of Barnstable, Bristol, Dukes 
County, Essex, Middlesex, Nantucket, Norfolk, Plymouth and Suffolk, at 
the January Term, 1861, at Boston, and was published early in September 
last. Thus by its early appearance the profession, in commencing the fall 
circuits, had the decisions of the previous January before them—a prompt- 
ness which of itself is highly creditable to the new series of reports, as well 
as a close approximation to the spirit of the statute. 

In all the essential elements of good Reports, this volume compares 
favorably with those of Mr. Metcalf and Mr. Gray; which is high praise. 
The statements of the cases are neat and sufficiently full; enough of the 
arguments of counsel is generally given; and the head notes state with pre- 
cision the points decided by the court. The volume, we think, will be 
found by the profession to verify the remark made in the “ Law Reporter,” 
in reference to the appointment of Mr. Allen, that it was putting “ the 
right man in the right place.” 
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Commencement | 


Name of Insolvent. | Residence. of P Name of Judge. 


| roceedings. 

1361, Returned by 
Adams, Edmund J. (1) Bellingham, August 12, George White. 
Adams, Joseph (1) Bellingham, “ 12, George White. 
Aiken, John Boston, September 9%, Isaac Ames. 
Akins, Norman | 8. Hadley, e 27, Samuel F. Lyman. 
Aldrich, Joho Ashland, e 6, William A. Richardson. 
Allen, Lucius, Jr. (2) Boston, October 3, Isaac Ames. 
Alien, Samuel B. E. Bridgewater, August 5, William H, Wood. 
Allen, Sylvanas | Fairhaven, October $1, Edmund H. Bennett. 
Ammidon, Philip R. | Cambridge, « 23, William A. Richardson. 
Amsden, Joel F. (3) | Boston, September 11. Isaac Ames. 
Arnold, money B. (4) Abington, “ 25, William H. Wood. 
Atsatt, John T. | Mattapoisett, | August 19, William H. Wood. 
Atwood, Isaac B. (5) | Cambridge, | October 14, | William A. Richardson. 
Bacon, Joseph T. Wrentham, | August 23, | George White. 
Bacon, Silas D. Dedham, “ » George White. 


1 
| September 25, | George White. 


—— a 
a 
ef 
5 


Baker David A. (6) 
Bangs, Frederic A. Boston, October 2}, | Isaac Ames. 
Barton, James New Bedford, 


August Edmund H. Bennett. 
September 30, | Ed d H.B oa 








Bates, William, 2d New Bedford, 























Name of Insolvent. 


Beals, John W. (7) 

Bean, Leonard O. (8) 

Bee Printing Company 
Belcher, Linus 

Benson, Frederick A. (9) 
Black, Loring H. (10) 
Black. Lydia M. (10) 
Blake, Sherburne P. (11) 
Blanchard, John W., Jr. (12) 
Bliss, Henry P. (3) 
Bornstein, Jacob L. 
Boyce, Gilbert 

Boynton, David A. 
Brackett, Edwin A. 
Brackett, Nathaniel W. 
Brainard, Robert A. 
Brasbridge, Oliver G. (15) 
Brett, Ezra C. 

Bridgham, Prescott C. (7) 
Brodhead, Josiah A. 
Brown, Alvan 

Brown, Hiram, Jr.. (14) 
Brown, Samuel E. (10) 
Bruce, Nathaniel F. 
Bryant, Charles W. (15) 
Bryant, Seth 

Bugbee, Henry E. 
Campbell, Abner R. 
Carpenter, Cyrus 
Carroll, John 

Chase, Eustis 

Clark, John P. 

Clayton, Henry C. (8) 
Clough, Benjamin F. 
Colby, Nathaniel M. (16) 
Colesworthy, Daniel C. 
Colson, James E. (17) 
Comley, James 

Cook, Ira 

Cook, Stephen R. 

Crane, John E. 

Crane, Silas P (18) 
Crooker, Benjamin 
Crosby, Josiah L. 
Cunningham, John (19) 
Cunningham, William (19) 
Cutter, Henry T 

Darling, Allen B. (20) 
Darling, Benjamin 
Darling, George 8. (12) 
Darling. Joseph W. (20) 
Davis, Enoch 

Davis, Joseph F (5) 
Delahanty, Charles J. (21) 
Demond, Edwin (22) 
Demond, Thomas D. (22) 
Dennett, George (18) 
Dennett, Jeremiah A. (23) 
Densey, Cornelius 

Doty, John L. (24) 
Draper, Whiting 8. (24) 
Dudley, Elbridge G. 
Dudley, Thomas E. (16) 
Dunn, Emory 

Dutton, Benjamin F. (25) 
Eager, Moses E. 

Eaton, Isaac F. 

Elder, Roscoe G. (7) 





Residence. 


Boston, 
Cambridge, 


| Boston, 


Randolph, 
Newton, 
Greenfield, 
Greenfield, 
Boston, 
Belchertown, 
Cambridge, 
Boston, 


Worcester, 
Brookline, 
8. Hadley, 
Natick, 


| Rochester, 


Newton, 
Brookline, 
Boston, 
Huntington, 
Greenfield, 
S. Reading. 
E. Bridgewater, 
E. Bridgewater, 
Webster, 
Boston, 
Boston, 
Charlestown, 
Haverhill, 
Webster, 
Chelsea, 
Waltham, 
Boston. 
Chelsea, 
Charlestown, 
Brighton, 
Amherst, 


| Boston, 


Lowell, 
Boston, 
Bridgewater, 


| Boston, 





Boston, 
Boston, 
Boston, 
Adams, 
Bridgewater, 
Belchertown, 
Adams, 
Taunton, 
Cambridge, 
Worcester, 
Montague, 
Montague, 
Boston, 
Roxbury, 
Dorchester, 
Boston, 
Boston, 
Boston, 
Boston, 
Northbridge, 
Charlestown, 
Dedham, 

8. Reading, 
Boston, 








| Commencement | 
| of Proceedings. 
186L. 
August 1, 
September 6, 
August 1, 
September 19, 
“ 24, 
August 28, 
“ 28, 
| 3 
oe v4, 
| September 11, 
| August 8, 
“ 31, 
September 2, 
| Octover 29, 
| August 26, 
September 24, 
August 6, 
October 18, 
August 1, 
September 12, 
“ 5, 
July 19, 
August 28, 
September 2, 
| October %, 
| September 24 
| October — 15, 
| September 25, 
i o °. 
August 19, 
4 
\October 5, 
September 6, 
August 8, 
October 5, 
| “ ll 
| “ 7. 
| September 3, 
| . 4, 
October 31, 
| August 26, 
October 14, 
| “ 25, 
September 20, 
August 27, 
| “ 27, 
October 10, 
September 18, 
August 7, 
« 24, 
September 18, 
October 14, 
“ 14, 
August 80, 
September 21, 
. 21, 
October 14, 
August 13, 
14, 
. 9, 
. YQ, 
September 13, 
October 5, 
. 16, 
“ 14, 
August 19, 
October 14, 
August 1 
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Name of Judge. 


Returned by 
Isaac Ames. 
Isaac Ames. 
Isaac Ames. 
George White. 
George White. 
Charles Mattoon. 
Charles Mattoon. 
Isaac Ames. 
Samuel F. Lyman. 
Isaac Ames. 
Isaac Ames. 
George F. Choate. 
Isaac Ames. 
Henry Chapin. 
George White. 
Samuel F. Lyman. 
William A. Richardson. 
William H. Wood. 
Isaac Ames. 
George White. 
Isaac Ames. 
Samuel F, Lyman. 
Charles Mattoon. 
William A. Richardson. 
William H. Wood. 
William H. Wood. 
Henry Chapin. 
Tsaac Ames. 
Isaac Ames. 
William A. Richardson. 
George F. Choate. 
Henry Chapin. 
Isaac Ames. 
William A. Richardson. 
Isaac Ames. 
Isaac Ames. 
Isaac Ames. 
William A. Richardson. 
Samuel F. Lyman. 
Isaac Ames. 
William A. Richardson. 
Isaac Ames. 
William H. Wood. 
Isaac Ames. 
Isaac Ames. 
Isaac Ames. 
Isaac Ames. 
James T. Robinson. 
William H. Wood. 
Samuel F. Lyman. 
James T. Robinson. 
Edmund HH. Bennett. 
William A. Richardson, 
Henry Chapin. 
Charles Mattoon. 
Charles Mattoon. 
Isaac Ames. 
Isaac Ames. 
George White. 
Isaac Ames. 
Isaac Ames. 
Isaac Ames. 
Isaac Ames. 
Henry Chapin. 
William A. Richardson. 
George White. 
William A. Richardson. 
Isaac Ames. 
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Name of Insolvent. 


Elliott, Matthew P. 
Fairfield, Joseph 
Farley, Noah 
Farley, Robert — 

Fay, Charles F. 
Felt, Albert 0. (26) 
Fessenden, Asa (27) 


Fessenden, George B. (27) 


Fleming, John 

Foster, Henry 

Foster, Rufus (28) 
Fowle, George E. (29) 
Fowle, James 

Fowle, Parker (29) 
Fowle, William P. (29) 
Fox, William B. (21) 
French, Jonas H. (30) 
French, William EK, (30) 
Fuller, Daniel D. 
Faller, 8. B. (14) 
Gage, John 

George, William E. 
Gordon, John 

Green, Charles A. 


Residence. 


Somerville, 


Medford, 
Somerville, 


| Gardner, 


Templeton, 
Templeton, 
Sherborn, 
Boston, 
Quincy, 
Boston, 


| Boston, 


Boston, 
Roxbury, 
Worcester, 
Boston, 
Boston, 


| Boston, 


Greenwood, Thomas T. (31) 


Greenwood, Walter 
Guild, William H, (32) 
Hall, Albert 8 

Hamilton, William J. 
Hannah, William T. (17) 
Hanrahan, John 
Hapgood, Thomas E. (33) 
Hardiman, Patrick 

Hart, Joseph M. 
Hastings, Enoch P. 
Hathaway, George L. 
Hawks, Hilkiah (10) 
Haynes, Elisha W. Jr. 
Hayward, Henry A. 
Heb)ard, Charles E. (34) 


Hebbard, William W. (34) 


Hinds, Justin (35) 


Hitchings Ebenezer H. (28), 


Hobbs, John, Jr. (36) 
Houston, James C. 
Hollywood, Peter F. 
Hovey, Joseph M. (4) 
Howard, Welcome 
Howe, Joseph T. 

Hunt, John (37) 
Huntly, Rufus M. 
Jackson, David F. 
Jackson, Edwin A. 
Jenkins, Minot 
Johnson, Thomas J. (38) 
Jones, James L. 

Jones, Samuel (39) 
Keene, Newton M. (15) 
Keith, Oliver 

Keith, Otis 

Kendall, Arnold (40) 
Kendall, Josiah B. 


Kittredge, Edward L. (41) 
Kittredge, Samael F. (41) 


Knight, Loammi 
Lane, Edwin J. (39) 
Lapham, Melzar (4) 
Lawrence, William (2) 





Huntington, 
Cambridge, 
Wrentham. 
Brighton, 
Quincy, 
Templeton, 
Templeton, 
Boston, 
Malden, 
Dudley, 
Chelsea, 
Lowell, 
Marlboro’, 
Marlboro’, 
Malden, 
Milford, 
New Bedford, 
Greenfield, 
Wayland, 
Weymouth, 
Boston, 
Boston, 
Boston, 
Boston, 
Boston, 


| Boston, 
| N. Bridgewater, 


Abington, 
N. Bridgewater, 


| Natick, 


Taunton, 
Fitchburg, 


| Malden, 


e, 
E. Bridgewater, 
Newton, 
Chelsea, 
Chelsea, 
Abington, 
Bridgewater, 
Bridgewater, 
Boston, 
Roxbury, 
Boston, 


Commencement | 
of Proceedings. | 
1861. 
17, 
# 14, 
September 11, 
“ 9, 
October 3, 
August 30, 
2 19, 
' . 19, 
| September = 
. 1 " 
August 29, 
September 27, 
October 31, 
September 27, 
o 27, 
August , 
val 24, 
. 24, 
September 14, 
| July 19, 
Angust 1s, 
September 16, 
August 7, 
| “ , 
| o 17, 
. 27, 
September 21, 
| August 30, 
October 7, 
. 7, 
| September 28, 
| “ 30, 
October 24, 
| September 5, 
| August wu 
| October 4, 
| August 28, 
September 14, 
aad 24, 
“ ll, 
« 11, 
23, 
| August 13, 
27, 
| September 16, 
| October 18, 
September 25, 
August 5, 
= 28, 
October 16, 
August 19, 
September % 
October 26, 
e 28, 
September 24. 
August 12, 
| October 7, 
September 7, 
| “ 1, 
August 19, 
| = 20, 
. 20, 
| 2 23, 
| bad 12, 
| September 25, 
| October 


2 5! 
! 


Name of Judge, 


~ ‘Returned by 
| William A. Richardson. 


. | George F. Choate. 


Isaac Ames. 

William A. Richardson. 
William A. Richardson. 
Henry Chapin. 

Henry Chapin. 

Henry Chapin. 


»| William A Richardson. 


Isaac Ames. 

George White, 

Isaac Ames. 

| Isaac Ames. 

Isaac Ames. 

Isaac Ames. 

| Henry Chapin. 

| Isaac Ames. 

| Isaac Ames. 

| Isaac Ames. 

| Samuel F, Lyman. 
William A. Richardson. 
George White. 

William A. Richardson. 
George White. 

Henry Chapin, 

Henry Chapin. 

Isaac Ames. 

William A. Richardson. 
Henry Chapin. 

Isaac Ames. 

William A. Richardson. 
William A. Richardson. 
William A. Richardson. 
William A. Richardson. 
Henry Chapin. 
Edmund H, Bennett. 
Charles Mattoon. 
William A. Richardson. 
George White. 

Isaac Ames. 

Isaac Ames. 

Isaac Ames. 

Isaac Ames. 

Isaac Ames, 

Isaac Ames. 

William H. Wood, 
William H. Wood, 
William H. Wood. 
William A. Richardson. 
Edmund H. Bennett. 
Henry Chapin. 

William A. Richardson. 
James T. Robinson. 
William H. Wood. 
William A. Richardson. 
Isaac Ames. 


| Isaac Ames, 


William H. Wood. 


| William H. Wood. 
| William H. Wood. 


Isaac Ames. 

George White. 

Isaac Ames, 

Isaac Ames. 

William A. Richardson. 
A 


Isaac Ames. 
William H Wood. 
Isaac Ames. 
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Name of Insolvent. | Residence. como Name of Judge. 

1861. Returned by 

Learnard, Abijah Brighton, October 30, William A, Richardson. 

Lewis, Thomas (42) Malden, | September 25, William A. Richardson. 

Libby, Franklin F, (43) | Boston, | August 26, Isaac Ames. 

Libby, Stillman H. (43) Chelsea, “ 26, Isaac Ames. 

Lincoln, Noah (44) | Boston, September 3, | Isaac Ames. 

Littlefield, Amos A. | Newton, August 3, William A, Richardson. 

Lyford, James | Boston, “ 6, Isaac Ames. 

Macomber, Henry M. (45) | Boston, September 9, Isaac Ames. 

Macomber, James B. (45) Boston, i 9, | Isaac Ames. 

Mathes, Albert R. Roxbury. August 12, George White. 

McCarvill, James | Cambridge, | « 24, William A. Richardson. 

McClure, John F. (11) Boston, | e 3, Isaac Ames. 

McLarin, David K. Greenfield, ° 5, Charles Mattoon. 

McPhail, James A. ynn, * 22, George F. Choate. 

Melvin, Franklin E. Charlestown, “ 15, | William A, Richardson. 

Merrill, Harrison Cambridge, September 20, | William A. Richardson. 

Metcalf, Albert (40) Boston, « 7, | Isaac Ames, 

Mixter, Daniel Phillipston, August 17, | Henry Chapin 

Moore, James F. (46) Natick, October 15, | William A. Richardson. 

Morey, Lyman | Boston, Augast 30, | Isaac Ames. 

Morse, John | Northfield, « 16, | Charles Mattoon. 

Morse, Sampson Charlestown, September 7, William A. Richardson. 

Murphy, Luke, Jr. Boston, 3, | Isaac Ames. 

Negus, Elliott A. | Charlemont, August 16, Charles Mattoon. 

Nelson, Barnard | Boston, « 13, Isaac Ames. 

Netcher, George E. New Bedford, . 3, Edmund H. Abbott. 

Newell, Lucius W. Roxbury, ad 2, George White. 

Nugent, Felix | Clinton, October 15, Henry Chapin. 

Oeding, John | Boston, | September 7, Isaac Ames. 

O'Hare, Bernard (47) | Lowell, | . 9, William A. Richardson. 

O'Hare, Thomas (47) | Lowell, ad 9, | William A. Richardson. 

Ordway, George F. (48) | Boston, August 20, | Isaac Ames. 

Ordway, Thomas T. (48) | Dorchester, Om. 20, Isaac Ames, 

Osborne, Lewis | Boston, September 30. | Isaac Ames. 

Osgood, John C. | Boston, ‘Re, 19, Isaac Ames. 

Peabody, Ellery (28) | Dorchester, August 29, | George White. 

Pease, John P, (13) Natick, “ 6, | William A. Richardson, 

Penniman, John | Chelsea, « 28, Isaac Ames. 

Pennock, Charles W. | Cambridge, as 23, | William A. Richardson. 

Phelps, John (33) | Marlboro’, | September 30, | William A. Richardson. 

Phillips, Ezekiel B. | Natick, | October 23, William A. Richardson, 

Phillips, James (49 | Lexington, August 20, | Isaac Ames. 

Pierce, Benjamin | Hubbardston, - 26, | Henry Chapin. 

Poole, Alsen Dorchester, September 30, | George White. 

Pousland, George A. Salem, August 26, George F. Choate. 

Pray, Amasa (9) | Dorchester, September 24, George White. 

Pray, Joseph C. Boston, « 30, Isaac Ames. 

Prentice, George W. | W. Roxbury, | « 19, George White. 

Putnam, Franklin Reading, | August 17, William A. Richardson. 

Redding, Grenville G. Roxbury, ™ 8, George White. 

Reed, Washington (15) | Abington, | October 7, | William H. Wood. 

Remick, Augustus (46) | Natick, * 15, | William A. Richardson. 

Reynolds, Frederic | Hadley, July 27, Samuel F. Lyman. 

Rice, Jonas L, | Charlton, October 9, Henry Chapin. 

Richardson, Byron L. (42) | Malden, | September 25, William A. Richardson. 

Richardson, Charles H. (50), Cambridge, August 10, | William A. Richardson. 

Ring, Elkanah, Jr. (14) | Huntington, July 19, | Samuel F. Lyman. 

Roberts, John C. ton, August 13, | Isaac Ames. 

Roberts, Joseph L. | Boston, September 27, | Isaac Ames. 

Roberts, Joseph L. | Melrose, | October 12, | William A. Richardson. 

eee ag Lewis (44) Philadelphia, September 3, Isaac Ames. 

Russell, Ira (6) Dedham, * 25, George White. 

Samuels, Emanuel Milton, oa 18, | George White. 

Sanborn, + son A H. (32) Boston, ® 21, Isaac Ames. 

Sanborn, Peter M. Lynn, August 26, | George F. Choate. 

Sanderson, Charles C. (50) | Cambridge, « 10, | William A. Richardson. 

Sargeant, Fitch 8. or | Templeton, * 17, | Henry Chapin. 

Scribner, Schuyler 8. (3) Boston, September 


ll, lsaac Ames. 

















Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS — (continued.) 


| 
Name of Insolvent. | Residence. (ot Proceedings | Name of Jadge. 
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Sherman, Orin Weymouth, September 20, George White. 
Simonds, Warren Templeton, August 17, Henry Chapin. 
Skerry, Amory T. | N. Brookfield, October 16, Henry Chapin. 
Sornborger, Niles B. Northampton, ° 17, | Samuel F, Lyman. 
Spear, Joseph 8. a W. Cambridge, August 2, Isaac Ames. 
Sprague, Daniel Stoneham, October 22, William A. Richardson. 
Stark, Joseph Boston. September 2%, Isaac Ames. 

Stearns, Hiram N. Boston, ° 27, Isaac Ames. 

Stevens, Edward C. Boston, ad 25, Isaac Ames. 
Sturtevant, Noah Boston, October 1}, Isaac Ames. 

Sudden, Almon 8. Easthampton, sas 18, Samuel F. Lyman. 
Sumerfield, Simon Boston, August li, Isaac Ames. 

Swain, Benjamin D. Charlestown, October 12, William A. Richardson. 

Swift, William, Jr. Sandwich, September 16, J. M. Day. 

Taisey, Robert Lowell, “e 19, William A. Richardson. 
Teel, Levi C. Cambridge, October 12, William A. Richardson. 
Tibbetts, Ambrose J. Roxbury, September 30, George White. 

Tufts, George H. Worcester, August 7. Henry Chapin. 

Turrill, Albert A. (40) Boston, September 7, Isaac Ames. 

Tuttle, John: W. (39) Chelsea, August 12, Isaac Ames. 

Vaughan, Stetson Abington, September 11, William H. Wood. 
Walcott, Edward Natick, October 26, William A. Richardson. 

Wallace, William, Jr. (44) | Boston, September 3, Isaac Ames. 

Warren, Charles A. Marlboro’, August 13, William A. Richardson. 
Warren, Leander W. Fitchburg, October 16, Henry Chapin. 
Warshauer, Elias Boston, | September 27, Isaac Ames. 
Washburn, George A. (37) | Taunton, | October 16, Edmund H. Bennett, 
Washburn, Henry 8. Taunton, August 26, Edmund H. Bennett. 
Waterman, Nathaniel | Boston, “ 1, Isaac Ames. 

Waters, Abram Boston, | « 5, | Isaac Ames, 
Waters, William A. (36) Somerville, | 27, Isaac Ames. 

, Watts, Francis A. Cambridge } “ 31, William A. Richardson. 
Way, Henry D (5!) Williamsburg, “ 27, Samuel F. Lyman. 
Way, Marcus (51) Williamsburg, « 27, Samuel F. Lyman. 
Wetherell, Charles H. | Boston, October 14, Isaac Ames. 

Wetherell, Horace R. (38) | Newton, . 28, | William A. Richardson. 
Wheeler, Benjamin F, (38) | Boston, ° 28, William A, Richardson. 
Wheeler, Guy E. B. | Boston, September 13, Isaac Ames. 
Whitcomb, Jacob H. Abington, August 3, | William H. Wood. 
White, Alpheus Charlton, October 14, Henry Chapin. 

White, William A. (26) Gardner, | August 30, | Henry Chapin. 
Whiting, Nathaniel F, | Milford, } « 3, | Henry Chapin. 
Whitmarsh, Ezra (52) E. Bridgewater, September 2, | William H. Wood. 
Whitmarsh, Ezra 8. (52) E. Bridgewater, sas 2, | William H, Wood. 

Willeutt, John Charlestown, | ° 20, | William A. Richardson. 
Williams, Charles (35) | Somerville, « 23, | Isaac Ames. 

Williams, Francis H. (17) Boston, October 7, | Isaac Ames. 

Wood, Alonzo Marlboro’, August 19, William A. Richardson. 
Wood, George H. (49) Boston, « 20, | Isaac Ames. 

Wood, Tilson New Bedford, Sept-mber 12, | Edmund H. Bennett. 
Wyman, Charles (25) Charlestown, | October 14, | William A. Richardson. 


PARTNERSHIPS, £0. 


(1) J. Adams & Son; (2) Lawrence & Allen; (3) Farley, Bliss & Co.; (4) Hovey, Arnold 
& Co.; (5) Davis & Atwood; (6) Russell, Baker & Co.; (7) Bridgham, Beals & Co.; 
(8) Bean & Clayton; (9) F. A. Benson, Amasa Pray; (10) Black, Hawks & Co.; (11) Blake 
& Co.; (12) Blanchard & Darling; (13) Pease & Brasbridge; (14) Ring, Fuller & Co.; 
(15) Keene, Reed & Bryant; (16) Dudley, Colby & Co.; (17) F. H. Williams & Co.; 
(18) Dennett & Crane; (19) W. & J. Cunningham; (20) A. B. & J. W. Darling; (21) Wm. 
B. Fox & Co.; (22) T. D. & E. Demond; (23) Hitchings & Dennett; (24) Doty, Draper & 
Co.; (25) Dutton & Wyman; (26) A. O. Felt; (27) A. Fessenden & Son; (28) Foster & 
Peabody; (29) Parker Fowle & Sons; (30) Wm. E. French & Co.; (31) Greenwood & 
Sargeant; (32) George H. Sanborn & Co.; (33) Hapgood & Phelps; (34) C. E. Hebbard 
& Co.; (35) Hinds & Williams; (36) Waters & Hobbs; (37) J. Hunt & Co.; (38) Wetherell, 
Johnson & Wheeler; (39) Spear, Jones & Co.; (40) Turrill Kendall & Metcalf; (41) 8. F. 
& E. L. Kittredge; (42) Lewis & Richardson; (43) Libvy & Brother; (44) N.-Lincoln & 
Co. ; (45) J. B. Macomber & Co.; (46) Moore & Remick ; (47) T. & B. O'Hare; (48) Ordway, 
Brothers; (49) G. H. Wood & Phillips; (50) C. C. Sanderson & Co.; (51) M. Way & Son; 
(52) E. & E. 8. Whitmarsh. 











